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AMRNEYS AT LAW
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SAlWaIA. FLORMA 34239
FICHARD A. ULfilai
BOY E, DEAN

FACS( Mltl( 613) 953. 24$$
TELEPHONE( 813) 9ss. 51e0

May 2,  1995

Via Facgimile  —  365- 3259

David F.  Pereson,  Esquire
DAVIS,  PERSSON,  SMITH  &  DARNELY,
2032 Main street,  Suite 406
Sarasota,  Florida 34237

Rat Rainer W.  Jor. snhane8 vs.  The ToWn of L0a9boat j;eyCass N0.. 95- 24S9- CA- 01

Dear David:

Pursuant to our telephone conversation thif+ 
morning,  attached

Please find a courtesy copy of the complaint that was today filedby my client,  Rainer W.  JnAanhanss,  against the Town of LongboatKey.

Once you have had an opportunity to review the complaint,
please call me-
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IN THE CIRCUIT COURT or TIC M LM JbDICIAL OIRcu: rT
IN A= TOR Sawk OTA Coty= y,  rLOjtIAA

R.AINER W.  JOSENHANSS,

Plaintiff,

vs.      Casa No. g.5    y- rC14- UI

THt TOWN OF LONGBOAT XZY,  a

Political subdivision of the
State of Florida,

Defendant.

GoxPLB M

COKES XQ* the Plaintiff,  RAINER W.  JOSENHANSs,  by and through

his undersigned attorneys and sueis the Defendant,   THE TOWN OF

LONGBOAT KEY,  a political subdivision of the State of Plorida,  and

as grounds ther0for states as follows:

1.    This is an action for declaratory judgment purauant to
Chapter 86,  Florida statutes.

2.    plaintiff is a resident and taxpayer of Longboat Key,
Florida.

3.    befendant is the Town of Longboat Key,    Florida,    a

political subdivision of the state of Florida.

4.    On or about April 20,   1945,   the Town Commission of

Longboat Key approved a site plan submitted by The Whelan Group for

the construction of a tennis complex On property located in Manatee
County,   Florida,   more commonly referred to as the South Ansel

Tract.

S.    The South Ansel Tract is approximately 13. 8 arras of

vacant land and,  at present,  is zoned R- 3IX for residential use.

l_
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The Town paid approximately $ 1, 7Z 0, Ooo. 00 for the South Ar,sal Tract
in 1990.

6-    Subsequent t0 purchasing tha South Ansel Tract,  the Town

Commission decided to construct a tan court,  fifty park:Lng apace
tennis complex with restrooms,   showers,  otricas and obi3ervation
deck on the South Ansel Tract.    The tennis complex would be open
fourteen hours per day,   seven days a week.     The Torun commisuion
intends to lease the tennis complex to a lessee operator.      In

addition to selling memberships in the tennis complex,  tt o lessee

opQratar purportedly would sell tennis lessons and tennis equipment
and accessories at the complex.

7.    

In ordar for a portion of the South Ansel Trait to be
used for a tennis complex,  it was necessary for the Town Commission
to obtain a special exception for par3t and recreation use mince the
Portion of the tract on which the tennis complex is to be located
is zoned residential.

S.    On or about Harsh zl,  1995,  the planning and Zoning board
Of the Town of LOngboat Key voted seven to zero to grant the

special exception to permit the proposed tennis compleX to ba

constructed an the South Ansel Tract located in a residOntially
zoned district.

9•    On or about April 20,   199-9,   Longboat Cove Condlominium
Association,  Inc. ,  

a non- profit corporation representing the unit
owners at Longboat Cove,  a Condominium,  which is lacdted ac7-0sp the
street frown the proposed tennis complex,   filed a Patit: ion for

Certiorari against th¢  Planning and zoning Board of the Town of
X, ongboat Key,  

requesting that the Cirouit Court quash the Planning
and Zoning Board' s grant of the spacial exception for tho reason
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that Longboat cave did not receive procedural due process,  that the

grant of the special exception departs from the assentiasl

requiromonto of law,   and that no competent substantial evidence

supportad the granting of the special exception.

10.    Despita having kno' wlodge that the petition had been

filed,  the Town Commission voted five to two to approve a Site plan

for the proposed tennis complex on the South Anoal Tract.

11.    F'srsuant to 5158. 125,  Town of Longboat Xoy Zoning Code,

the A- 3MX Zoning District permits various residential us(",  with

and without site plan review,  accessory uaas and special exception

uses.     None of the approved uves permit a commercial use of the

property.    A copy of the applicable Longboat Key zoning coda for

R- 3XX zoning regulations is marked composite Exhibit  " A"'  and is

attached hereto.

12.    Pursuant to 5158. 006,  Town of Longboat Key Zoning Code,

commercial use is defined as

An activity involving the purchase and kale or excha;nga
of goods,  coamcditics or services carried out primarily
for the purpose of gaining a profit,"    (Emphasis added) .

A copy of the applicable Longboat Key Zoning code containing the
definition is marked composite Exhibit I' 11"  and is attached hereto.

13.    1158. 127( A) ,  Town of Longboat Key Zoning Code,  state$,  in

part,  as follows:

no commercial accessory use Will be permitted in
an R   ( residential)   district except in accordance with

158. 135  ( home occupations) .  .   ."    ( sic) .

A copy of the applicable Longboat Key Zoning codes containing the
above provision is marked composite Exhibit  " A"  and is attached

hereto.
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14.    The tennis complex as proposed is in vio,& tio;n of the

Town of Longboat Key Zoning code in that it is a commercial. venture

or use located in A residentially zoned area.

IS.    Plaintiff is in doubt as to the existence of the rights,

powers and privileges udder the provisions of the Zoning Code of
the Torn of Longboat Key,    including 5150. 006,    § 158. 125 and

6158. 127 ( A) ,  and its application to the tennia coxplax.    Plaintiff

is entitled to have Duch doubts resolv d by appropriate judicial
declaration.    This is sepeei* lly true when the total cost to the
tAx payers of Longboat  . Key,   including Plaintifr,   for the tennis

complex is in exceou of  $ 1, 3o0, 000. 00.

16.    All conditions precedent to the declaration and

enforcament of Plaintiff' s rights herein and the maintenance of
this suit,  have been performed,  have occurred or have been Waived.

WHEREFORE,  the Plaintiff,  AAYNER W_  J06ENHANSS,  respgctfUlly

requests this court enter a judicial decision declaring that this
tennis complex is a-  cO= Grcial use which is prohibited in a

residential area as provided in the Zoning Code of the Town of
Longboat Kay,  and for any and Ouch other relief as the court deez%
just and proper.

JUDD,  ULRICHi  &  DEAN,  P. A.

2940 South .mamiami Trail
Sarasota,  Florida 34234

813)  955- Sloo
Attornevs. P ntir f

r.

j

ichard A.  Mrich-,—Esejuire
Florida Bar No.  0547182
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1 158. 0oa LONGBOAT KEY, ZONING CODE 114

the building. Visible tlevation shall not include elevator shafts, stairwells and other mechan-
ical equipment areas, w long as such areas do not exceed 10% of the area under the building:

BUILDING LINE." The line. established by law, beyond which any pert of a building
shall not extend, except as sp* citSc . Uy provided by taw.

BULK." Height and percentage of land coverage of a building.
CABANA ( POOL HOUSE)." An accessory stricture usually used in tonnection with

outdoor bathing or recreation providing anclosed space for showering or changing elotl%ia, with
recreational cooking or bar facilities includlr,g stomgz facilities. but no sleeping moms,

CHURCH." A building or structure, or¢ roupr of buildings or structures, which by design
and cor atrudlblft are primarily intended for the conducting of organised religious se Moss and
accessory uses associated therewith.

CLUB, PRIVATE." Buildings or facilities, not open to the general public, owned and
operated by an individual, corporation, or woclation of person for soda! or recreational
purposes for members and their bona fide guasta, not operated or maintained primaAly for the
purposa of gaiuing a profit and Dot including casinos, nightclubs, bottle clubs or other ester
lishmettta operated or maintauted pri manly for the purpose of gaining g profit.

COMIAF-RCrAL USE_" An activity involving the purchase and sate or exchangt of goo4.
commodities or services mtsied out primatUy for the purpose of gaining a profit.

COMMUNITY XMIDENTIAL HOME." A dwelling unit ilce= ed to nerve eli* r$tjo of the
Deportment of HWth and Rehahllitativ* Strvices, which provides a living environment for T
to 14 unrelated residents who operate as the funetioasl equivalent of a family, including such
supervision and care by supportive staff as nmy be necessary to meet the pbyslcal. emotional,
and social needs of the residents.

COMPREHENSM PLAN." A comprehensive plan, whirb may consist of several, maps,
data, and other deamiptive matter, for the physical development of the town or any portion
tbMof, including any emendments, extensions, or additions tbertto indimtung the 4,,tm ral
location for major streets, parr, or other public utilities, Boning districts, or other jdtallar
information. The comprehensive plan shall be based on and include appropriate studies: of the
location and extent of present and anticipated population. sodal and ecouotnic resources and
problems, and other useful data regarding the future development of the town,

CONTICrUOUS." To phyaieally touch or border upon; or to share a common property line.
DAVIT." A structure dasignated to hoist watercraft from a dock, awwall, or fram Oat

water.

DENSfTY, MAXWUM GROSS RESIDZ A.L." The rmwamum allowable number of
dwelling on tourism units per acre of groan lend area, as datermined by this Zoning Code.( See

Gross Land Area")

tXHIBIT AL PING E _/     OF.
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1& 3 LONGBOAT KB'Y- ZONING CODE 158. 127

shall show that cOsamenornsnt of the use it being actively Pursued by evidence of an eppu.
cadom for a building permiit, preliminary plat, or Rite and d6velopmant plALn, or other evidence
satiafaetory to the Town Commission; said aateAsion shall not exceed six marsths.

C) Discontinuance. Any special exception shall expire 12 months following the diamn-
tinuatsce of the use for which the specW exception w48 Qranted_
Ord. 9040. passed 3-19-90)

1 168. 127 ACCEWORY USE OR BLTa SING.

A) Accessary uus shall be clearly eupplemantw7 and incidaAW to the princiiinj use of
the lot and $ hall be located on the sataa lot as the principal use to which it 3s sulsordicate
except as provided for in if 168-1510('beach shelters), 158. 12& E)( location ofParking sparasl,
or f 158. 152 ( walls, faaaes, hedges, bernw, landampe logs and firewood). No permit shell be
issued for airy accessory use or building, axrludtag davits, docks, cr host lifts, until the prim.
dpal use or building has been ostabZished or comtructad_This provision shall not be applicable
to se&wzlls or other duly authorised erosion contml structures. No commercial aomiwry use
will be permitted in,.an R Distend accept in accordance with 1168. 135 ( home = upatios14).
V& Gre a principal use within a Distriet is other than s tourism use, 40 commercial s= Swry

use will be permitted. In addition, no permit shall. be issued far any acm sory use until a
datarminatioa is made by the planning and Zoning Ofi 14al tbat such use is In accord with
applicable sits land develnpzn6nt plan pwformaace standards sat out in 1 158. 102,

B) Swimming Foals.

1) Bwbmmfng p001k not to b4 enclosed by a structure other than fanees ar s+a-eening
158. 1$ 4) as required or permIttald by the town, may ba constructed within the required yard

areas. except the required stsset yard as prescd).W by this chapter. However, no pant of the
Pool atxuCre may protrude more than six inches above finished grade in the required yard
excluding gulf side or pass waterfront yaeds), and the pool walls &lull be at least efight feet
from the lot lines. No awirArming pools Shall be permitted within the required gulf or required
pass waterfront yards urJess:

a) The rwimming pool shall saoet the raquimm.ents of the Dap4 tmenl, of Net.
Ural Reaausoax and

b) The awimmiZ9 pool location must be a minir4urn of 100 feet from the mean
high- watar Lase.

Swimming pools may be permitted within required bey or required terse1 waterfront yards but
Rhall not be loa&tad 4ithin 20 feet of OR mesa hlgh•watsr line in required bay waterfrora
Yards and 16 feet of the mean, high-water 4a in s required carol ewaterfmnt yard.( Oni, 91. 10,
passed 6-20-91)

2) ( a) In determining the permmtaga of eoverage of a Iot by buildings, swimming
pools and decks surrounding the pool 14U not bs counted its the computation if they are not
more than six inches above datahed grade. ( Bee ¢ 158. 102M.) However. resldentwa single-

family buildings with a pall MEG aver a swin uningpool and deck to surround the pool$ hall be
1893> i

QCHIBIT PACJE      . OF


