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JuDD, ULRICH & DEAN, P.A.
ATTORNEYS AT LAW

STEVEN H. JUDD 2940 SOUTH TAMIAMI TRAIL
ooum;w.:'l“ A:? -u"n’.‘:m“”" SARASOTA, FLORIDA 94289

RICHARD A, ULRICH

ROY E. DEAN FACSIMILE (819) 953.2485

TEIEPHONE (819) 8855160

May 2, 1995

Yia Faceimilg - 365-3259

David P. Persson, Esquire
DAVIS, PERSSON, SMITH & DARNELY,
2033 Main Street, suite 406
Sarasota, Florida 234237

Re: Rainer W. Jossnhanss vs. The Town of Longboat Key
Case No. 95-2453-CaA-01

Deay pavid:

Pursuant to our telephone conversatien this morning, attached
please find a courtesy copy of the Complaint that was today filaed
by my client, Rainer w. Josenhanss, against the Town of Longboat
Key.

Once you have had an oppertunity to review the complaint,
please call me. -

RAU:lcr
Attachment



Vuo/ Vs dw duv,. 10 &dl Olw WUQ 2400 DAY LD, FLRODUN ===+ LUNGDUAL WD) FARVIVE PR VIVEY]

TEL:1-813-953-2485 May 02,95 9:34 Nu.0U5 P .01

IN THE CIRCUIT COURT OF THE TWELFTE JUDICIAL CIRCUILT
IN AND FOR SARABOTA COUNTY, FLORIDA

RAINER W. JOSENHANSS,
Plaintire, .
ve. Case No, P55l HET~CA-0/

THE TOWN OF LONGBOAT KEY, a
political subdivigion of the
State of Florida,

Defandant.

COMPLAINT
COMES NOW the Plaintiff, RAINER W. JOSENHANSS, by and through

hie undersigned attorneys and sues the Defendant, THE TOWN OF
LONGBOAT KEY, a peolitieal suybdiviesion of the Etate of Florida, and
as grounds therefor states as follows:

1. This is an action for declaratory .judgment pursuant to
Chapter 86, Florida Statutes.

2. Plaintiff is a resident and fazpayar of Longboat Key,
Florida.

3. Defendant is the Town of Lengboat Xay, Florida, a
political subdiviesion of the stata of Floridﬁ.

4. On or ‘about April 20, 1995, the Town Commission of
Longboat Key approved a site plan submitted by The Whalan Group for
the construction of a tennis complex on property located in Manatee
County, Florida, more commonly referrad to as the South Ansal
Tract.

5. The South Ansel Tract is approximately 13.8 acres of

vacant land and, at prasent, is zoned R-3MX for residential use.
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The Town paid approximately $1,720,000.00 for the South Ansel Tract
in 1990.

6. &ubsequent to purchasing the South Ansel Tract, thé Town
Commigsion decided to conatruct a ten court, fifty Parking space
tennis complex with rastrooms, showers, offices and obzervation
deck on the South Ansél Tract. The tennis complex would ba open
fourteen hours per day, seven days a week. The Town Commission
intends to lease the tonnisz complex to a lessee operator. In
additicn to selling memberships in the tennis compleX, the lassee
operator purportedly would sell tennis lessons and tennis egquipment
and acceseories at the complex.

7. In order for a portien of the South Ansel Tract to be
used for a tennis complex, it was necassary for the Town CQmmiszioﬁ
to obtain a special exception for park and Tecreation use since the
pertion of the tract on which the tennis complex is to be located
is zoned resjdentjal.

8. ©On or about March 21, 1995, the Planning and Zoning Board
of the Town of Longboat Key voted seven to zere to grant the
epeclal exception to permit tha propoeed tennis complex to be
constructed on the South Ansel Tract located in a residentially
zoned district.

S. On or about April 20, 1995, longboat Cove Condlominium
Assoclation, Inc., a hon-profit corporation representing the unit
owners at Longboat Cove, a Condominium, which ig located acrosg the
etreet from the propozed tennig complex, filed a'Patition for
Certlorari against the Planning and Zoning Board of the Town of
Longboat Key, requesting that the Circuit Court quash the Planning
and Zoning Board's grant of thae gpecial exception for the rea=en

-l
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that Longboat Cove did not receive procedural due process, that the
grant of the spaclal exception departs from tha asasential
requirements of law, and that no competent substantial avidence
supportad the granting of the gpecial exception.

10. Despita having knowledge that the petition had been
filed, the Town Commission voted five to two to approve a site plan
for the proposed tennis complex on the South Ansal Tract;

11. Pursuant to §158.125, Town of lLongboat Key Zeoning Code,
the R=-3MX Zoning District permite varlous residential uses, with
and without sita plan review, accessory uszes and special exceptien
uges. Nona of the approved uses permit a commercisl use of the

property. A coﬁy of the applicable Longboat Xey Zoning Code for
R-IMX zoning regulations is marked composite Exhibit "A" and is
attached hereto.

l2. Pursuvant to §158.006, Town of Longboat Key Zoning Code,
conmercial uge ie dafined ax

WAn activity invelving tha purchase and sale or exchange

of goods, gopmedities or seryices carried cut primarily

for the purpese of gaining a profit." (Emphasis added).
A copy of the appiicabla Longkoat Key Zoning Code containing the
definition is marked compoeite Exhibit "A" and is attached hereto.

13. §158.127(A), Town of Longboat Key Zoning Code, states, in
part, as tollowi: _

". . . no commercial accessory use will be permitted in

an R (residential) district except in accordanca with

§158.135 (home occupatiens). . ." (sie).
A copy of the applicabla Longboat Key Zoning Code containing the
above provision ie marked compozite Exhibit "A" and is attached

hereto,
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1é. The tennis complex as proposed is in violation of the
Town of Longhoat Key Zoning Code in that it is a cormercial vanture
or use located in a reegldentially zoned area.

15. Plaintiff is in doubt as to the existence of +he rights,
powers and privileges under the provieions of the Zoning Code of
the Town of Longboat Key, including §158.006, §158.125 and
§158.127(A), and its application to the tannis complax. Plaintirfr
is entitled to have such doubts resolvad by appropriate judicial
declaration. This is especially true when the total cost te the
tax payers of Longboat Key, including Plaintitf, for the tennis
complex is in excess of $1,300,000.00.

16. All conditions precedent to the declaration and
enforcament ©f Plaintiff's rights harein and the maintenance of
thie suit, have been parformad, have occurred or have been waived.

WHEREFORE, tha Plaintiff, RAINER W. JOSENHANSS, respactfully
requests this court enter a judieial decigion declaring that the
tennis complex iz a commercial wuse which is prohibited in a
raesidantial area as provided in the Zoning Code of the Town of
Longboat Kay, and for any and such other reliaf ag the court deems

Jjust and proper.

JUDD, ULRICH & DEAN, P.A,
2940 gouth Tamiami Trail
Earasota, Florida 34239

(813) 955-5100
Attorne

ichard A. Ulrich,
Florida Bar No. 0547182
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§ 158.006 LONGBOAT KEY - ZONING CODE 114

the building. Visible elevation shall not include elevator shafts, stairwells and other fnechan-
ical equipment areas, 50 long es such areas do not exceed 10% of the area under the building.

“BUILDING LINE.” The line, established by law, beyond which any part of a building
shall not extend, except as specifically provided by law.

“BULK." Height and percentage of land coverage of a building.

“CABANA (POOL HOUSE)." An aceessory structura usyally used in connection with
outdoer bathing or recreation providing anclosad spaca for showering or changing clothes, with
recreational ¢cooking or bar facilities ineluding storage facilities, but no sleeping reoms,

“CHURCH." A building or structure, or groupa of buildings or structures, which by design
and construction are primarily intanded for tha eonducting of organized religious services and
accegsory yses agsociated therewith.

“CLUB, PRIVATE." Buildingu or facilities, not epen to the general publie, ewned and
operated by an individual, ¢corporntion, or essoclation of persons for social or recreational
pusposes for members and their bona fide guasts, not operated or maintained primarily for the
purpcsa of guining a profit and pot including casinos, nightelubs, bottle elubs or other estab-
lishmenta operated or maintained primarily for the purpose of galning a profit.

“COMMERCIAL USE."” An activity involving the purchase and sale or exchange of goods,
commodities er aervices carried out primarily for the purpese of gaining a profit,

“COMMUNITY RESIDENTIAL HOME."” A dwelling unit Ucensed to serve clients of the
Depostment of Health and Rehabilitative Services, which provides a living environment for 7
to 14 unrelated residents whe operats as the functional equivalent of a family, ineluding such
supervision and care by supportive staff as may be necessary to meet the physical, emctiona),
and social needs of the residents.

“COMPREHENSIVE PLAN.” A comprekensive plan, which may eonsist of several maps,
data, and other descriptive matter, for the physical devalopmant of the town or any portion
thereof, including any wnendments, extensions, or additions thareto indicating the general
location for major streets, parks, or othar public utilitias, toning districts, or other similar
information, The comprehensive plan shall be based on and inelude appropriate studies of the
location and extent of presant and anticipated population, social and evonomic rescurees and
problems, and other useful data regarding the future davalopment of the town,

“CONTIGUOUS." To physically touch or border upon; or to share a common property line.

“DAVIT." A strueture dexignated to hoist watareralt from a dock, seawall, or frum the
watar,

“DENSITY, MAXIMUM GROSS RESIDENTIAL." The mazimum allowable number of
dwalling or touriam ynits per acre of gross land ares, as detarmined by thia Zaning Code. (See
“Gross Land Area ")

o s  EXHIBIT £ PAGE L_OF 3.
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183 LONGBOAT KEY . ZONING CODE #158.127

thall show that commenesment of the use is being actively pursyed by evidenca of an appli-
cation for a building permit, preliminary plat, or sits and developmant plan, or other evidence
satisfactery to the Town Commission; said extension shall not excesd six menthe,

(C) Discontinuanee. Any special excsption shall expire 12 months following the disean-
tinuanca of the use for which the special exception was granted.
(Ord. 90-06, passed 3-19-50)

§ 168.127 ACCESSORY USE OR BUILDING.

(A) Arcessory uses shall be clearly mupplemantary and incidental ts the principal use of
the lot and shall ba Jocated on the same lot as the principal use to which it is subordinata
except as provided for in §§ 168.161(F) (bench shelters), 158,128(E) (oeation of perking spacas),
or § 158.152 (walls, fesces, hedges, berms, landscape Jogs and firewood). No permit shall be
lssyed for any accessory use or building, excluding davits, docks, or boat lifts, until the prin.
¢ipal use or butlding has been established or constructed. This provision shall not be applicgbla
to seawalls or other duly authorized ervsion control structures. No eommereial ACCHIBATY usEe
will be permitted in an R District except in sccordancs with § 168.135 (homa eccupations),
Whare a principal mﬁthinu?bhmauothuthnahuimuu.mmmddammry
uuwinhp-mi&d.lnaddiﬁmmpemiuhaubohmdformqum« until a
detarmination is made by the Planning and Zoning Officdn] that such we {9 {n accord with
¢pplicable rits land develepment plan performance standerds st out in # 158,102,

(B) Swimming Pools.

(1) Swimming pools, not to ba enclosed by & atructure other than fances oF Lreening
(# 158,154) aa required or permitted by the town, iy ba constructad within the required yard
areas, except the roquired atrest yard as prescribed by this chapter. Howaver, no part of the
pool etructurs may protrude more than xix inches above finished grade in the required yard
(excdluding gulf xide or pass watarfront yards), and the poal wally shall be at least efght feet
from the lot lines. No swinming pools shall ba permitted within the required gulf or required
paxs water{ront yards unless: :

{2} The swimming pool shall meet the requiremants of the Department of Nat-
ural Ressurces; and

(®) The swimming pocl location must be & minimum of 100 fset from the mean
high-watar lina,

Swimming pools may be permitted within required bay or required canal waterfront yards but
shall not be located within 20 feet of the mean high-watar line in required bay waterfront
yurds and 15 (eet of the mean high-water inoin a required canal watarfront yard. (Ord, 91-10,
pausad 6-20-91)

(2) (@) In determining the percentege of covarage of a lot by bulldings, swimming
pools and decks surrounding the pool sball net be counted in the computation if they are not
more than six inches sbove finished grade, (See § 158.102(F)) However, residentia) single-
family buildings with a pool cage over & swirmming pocl and deck to surround the pool shall be

1991 69
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