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1)     Irltroduct ry StgtemPnr,   
Quite slmply,' this Is a cage where the Town

corn,mission has declded to construct a commercialized, 10-court 5Cy- parking space
tennis complex with offices,'  restroams,. , showers,  and observdtton deck on

residentially-zone-d, rosldentlatly- dgslgnated,  and residentially-surrounded property
Within the Town of.Lohgboat key riotwlthstanding' that the tennis complex flaunts the

Town' s comprehensive- plans; the •Town' s open 5pace ordinances, and the Town' s
zoning code.  Put bluntly, the Town commisslon, thus f$r, has been-able to Implement
Its will, only because the Town ernPIoY$ the-staff porsonnel who have recommended
that the special exception be approved for the tehnis complex and beGause,the Town
commissloners appoint the Planning acid Zoning Board which has granted the spacial
exception- for the tennis complex..

Longboat Cove Condominium Association, Inc,, the petitioner, will be referred
to 88 " Longboat Cov$."   Planning and Zoning Board, ' town of Longlbaat Key, the
respondent, will bo: rsferred, to es " Planning and Zoning Board," „ P- and Z Board," or

Pzg." Town of Longbg8 Kdy, the'applicant. farthe specie) exception, will be referred
to as " the Town."  References- to,the transcript of the hearlrig of March 27, 1993, will

be to " transcript at ---      Referenoo$ 10 Longboat Cove'$ exhibits at the hearin;g on
M3rdh 21,' 1995; Will bOo " Cove exhlbit---,." References to the Town'$. zoning cads

and comprehensive plan will.ba-,"Zoning Code--=" and.' Comprehensive Plan------:--,

A'copy of the transarlp Is Included In volume i of Longboat Cov$:-8 epppandlx; copies
of Longboat Cove' s .dAlblts are. included In volumes - 2 and 3 oftoneboat Cove' s
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appendix;, arid aopl$ s of th'e town' s zoning coda• and of the. Tdwn' a compreharislve

plan are Included; In voluhis 4.of Longboat Cove' s appendix.

This; Court has original
JurisdlctIon pursruant to. Fiorlda Rule' of 01v11' Procedure, 91030(0)(  ),  fee also Florida

Rules of Civil Procedure. 1.$ 30'.and 9. 100.  The grounds uppn. wh:lch Longboat Cove
Is requesting. this Court to quash the speclgi exceptlgn is that the. P srid x Board ( 7)

f$lled10 accord procedural due process, ( 2) departed from the essential requirements
ofi law, and ( 3) feqqd . td base its decislors4ary competent substantial evidence.  See,

s. g., = 00tion . Dev

akull 541. So. 2d: ldf(Fla. 1989);     419 So, 2d

e24, .626 (Fla. 1 82).

3} •       Le In '1978, tho, Town, adQptedi a cc rripreherislve'

plan that listed the sotsti ,Anaei tract as " among'[ sW remalning ecosystems, '. ; which

deserve speolal review,arid consideration prfor; to ally development activities" and as

Whe moat active and pradudtive- site for wildlife CwifhIexcellent•  '06 ntlal fora

passive park and' nature preserve.". The comprehenslue_pl n" In 1978. alsa favored
passive recreation ovgrzctrvb`reoreatlon, with-active. rooteatlon Ilrr lted to-the  - own' s

recreation aentsr.    The comprehenslve plan then recommended that tha Town
develop tachniquea ofprdssrvina vital areas in their natural atate;  ." preserve as much

nativa vegetation as: posslbla to refleot the ' island . charecter- of the , Town, '  and

develop passive pat   . for relaxation and nature study:" .

TY3611Z9, i h
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To implemOnt• the cornprehenslve plan, the-Town beginning In 1$ 79 passed
open space. ordinances to require developers, to pay fees to be, used. " to ensure that

future land develop ment.with In the Town of Longboat Key preserves or pravldes land'
10 its- natural $18te, for parks and open space, . . to excluslyfliv serve the residents of
the Town

in 1990, the Town spent $ 1-. 6 million -in open space monies to acqulra the
south Ansel. tr ct.

Prior to 1992, Arvida, the developer of the two large planned unit developments
In the Town, had. donated 4200,000 and certain real property known as the .civic
Grove to the. Town for Town recrelatlonal purposes,  

The Town determined, however, that the civic grave was in pproprlate for a

Town tennis complex because the tennis complex' suOposedly- needed at least eight
courts to be self-supportIn-g,' because-•the soil. can' Itlons at the divlc grove were

unsuitable for har-tru tennis couFts, And because constructing eight,courts at the civic
grove would require that certain osk trees be out.

Therefore, the Town decided to construct a I b-court, Mparking space tennis
complex with restrooms, showers;. offices, arsd observation deck, Qp;

The tennis complex would be open 14 hours per day Worn 8 ,am to 10 pm},
seven days. a week,  The Town would lease the tennis complex to a•.l0sses- oper$ tor
who would guarantee at least 4133, 000 ld, yearly rents.  The minlmUm rents would
retire the Tawn! s costs of.constructing the tennis complex,   In addition to selling
memgerships in the tennis complex, the Lessee=operator would sell tenriils lessons and
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tennis accessorles..  ' The Town would share In revenues should the tennis• center
exceed certain revenues. - Thus,-'the lessee- operator and• the Town waWd profit with
Increased use of the, tennis ooniplez.

Because the south-Ansel tract was zoned resIdsntlel, the To needed a special

exception for ' parks: and. recreation areas,

The Town stpff, which reports to the Town manager at dthe town commission,
recomMarided that the special exception be approved, and the P and z.I3oard, whose
members are appointed- by the Town commission, voted to approve the special

exception even though the oh[y evldenca supoortin.g the appliaatlon was; Town staffIs , '
cOnclusory staternonts, ' Those. 00nctusory, statements conflicted vvitl' ' the Towns

eomprehenslve plans-'and do not-constltute oompeteh; substantial evidence:

The special exception sh.q'U1.be quashed because Longboat Cove was danled
procedural-due process. prooedursi' dua process tequlre.s en.impartlal dEreislor3maker..
Here- the Town commission, - the'. proponent- of tire. hl9hly vlslblar tennis complex,

appointed the P and i oard, whlah was tt'. Qrant ar,deny the' Tawn' s appllcetlon for
speci$ I' eX-' aptlon.-  Pr cadurdl dal e, prodess also.:regylres' irnpartlal'-ativlsors to the

impartial;declsionmakar. Here, the TovVn' s planning, zohih'9, and bulltlIng director, the
primary advisor to, the P and Z$ oard, worked 'for the Town•manager and the Town

co,mmisslon; the prlrria.rj prdponents•af the tennis complex,,.hcra,' t ie Town attorney,
the other advlsor tq .the P gnd. Z .86ard,  also- woike ' . for the Town - commission,
Finally, one o.fril.n_s members, of

1

thb P and:Z 1306rd' also had. chaired .the rive-

member tennis advi qry committee for the Town and. a, sacortd member of the' P and

4
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Z Board had served 6n1he'Toyvn1s tennis commlttes' though these twC Members were
rightfully advised that #

hey slhgbld not vote on the applloatldn for the sPeclat
exception,  

their seVsn calieaguea on - the R and z 'board were . aware . of their
Involvement with the 'tenr+Is committee.  For all of those reasons, dallyingLon gboat

Cove' s re.4usst for an, impartial decision*maker deprived Longboat-Cove of procedural
due process.

The speclal exception also should be-quashed because granting It, on the reo ord
here,  deperts from the esseritlel reqUIrements of to r, and becapse. thera was no

competent substantlel evidarnce that•the proposed tennis complex would not adversely
affect - the . public ' lntarest, ' that It would comply with   ` 8̀11 elements"  ..of the

comprehensive plan, that'it would.be a permitted use within the R- 3MX,zoning district
that It would be compatiblg, with. established land uae patterns, that lift, would be not

adversely affect proparty values, and that it would not be out of : Cale with the

neighborhood' s and Town' s needs.  Rather,' thefo was ove hblming,( and generally
unrebutted)   eividenoo that. the proposed.  tennis'  complex woutGl viniats the

comprehanslve pien,; WOuld not be a permitted' ptir In a' realdenVa I' d lstriot, ;would be
in.compatlble with astabllshed land use' patterrYs,, wn Id zdVersely effect ro ep P rty
valuesi 'and would ba Out.of scale with the neighborhood' s' and Town°.s nae,ds,

4)  

tad
On February, 24,  189a, the

Town filed- on applleqtl i for a' s.peclal exception to constru ct a 10-tenmis court, so-
parking space tannl4.  Complex with a  .576 square foot ton rils p.avlllan including.
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restraoms ai d showers and a 564 square foot observation dooK o,n the. south Ansel

tract; the south Ansel tract Is a 13. 8-acre tra.ot zoned R- 3MK, " low-medium- density

mixed residential district," and deslgnate•d. in the Town',s•comprehensive land use plan

RM-3," Iaw fb meturri residential, single- family and mixed- structure type," at 5460

Gulf of Mexico Drive, within the' Towh ( Cove exhlbit 42;. transcript at 6-7s 15),  The

13. 8 acres are bordered with residential z.gning and resldentlel uses to tho south and

to the north, with-Sarasota Bay,to the east, and with a low=Intansfty commerClal strip
to the west along Gulf of- -MeXico•' Drlve; ' Longboat Cove,  a g6=omit residential

condominium,. is located directly across Gulf of Mexico Drive from the .south Ansel

tract pt 5461- 548.1: Gulf of Mexico Drive.   Thus,. with the exception of the low-

lnterislty commorcial strip, the s.urrounding zoning and, land case  . are. res(dentlal.

b)      Tower : staffs  , rgcommen
r„' nw'drs.  anoli patio

exception,  - On March 141 1995, the Town' s staff recommended- that. tho' 13 and Z

Board approve- the Towri's applidattion for special excaptlon.. As will be pointed out

below, Mr: Gaffney, the Town' s' planning, zantng and,buildih director, did not purport

to function .as an lr: e.per dent reviewer, l7Ut rather as. the propvriant of the Yawn' s

application for speclai excep Ion.  For example, it was W. Gaffney.-who would cross-

examine Longboat Cove' s eXpert" at.the publlc hearing, on Mardh, 27,• 11995 ( transcript

at 185- 194); Iridsed, the Town attorney, Inasking follovv:..   questions, Indicated that

Mr.' Gaffney had been " Who tough guy" An cross-exarnInIng LoOgboat Cove' s; expert

transcript at 1851•:

T/ 361 S3A: 1
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c)      tanO ZlSoarf§   ii 3xcezlon.  on . .

March 21,  1995, the' P and Z Board voted 7 to Q to grant tha ,apsclal exception

transcript at 217; Cdve exhibit 42). One member of the P and Z Board candidly.ndted

that " all that I' ve heard.all morning about the technicalitles of the Comprehensive Plan
acid, thls- and that may have value.  But times have changed, . . .  I would base my

vote on tha preserit' reality and hope for.the best" ( trai scripx at 216),  B®eause' two

tennis committee members ( Including tha corrimitteers chairman) sat on the P and z

Board and because the Town-was the opplicant, Longboat Cove requested'-the Town
to disqualify the P 4rid Z Beard,  The Town refused to do so IC:ove exhibit 36).

Apart from Nor,  Gaffney' s conclusory staternehts,  the Town submitted . no

evidence at the public- hearing. . Longboat Cove submitted. 46 exhlblts' and testimony
from Mr.  Hemke and Me,  Smith.    Mr.  Smith,  b supe' r• Credentlaled planner with

teaching, governmerital and private experience, was formerly director of the Chatham

County- Savannah, Metropolitan planning Commisslon and of the Hillsborough County
Planning Commission.  Vnoe 1985, Mr. Smith also has served as hearing master on
more than 1, 1. 00 zoning petitions and applications,   Mr. Smlih' s. ourrlculum vita Is

Cove exhibit 46.

d)       Town",   With that overview,. one can- better

underatend the facts leading up. to the approval from the P and-Z Board.  .

Origlnally,, theTown planned to construct. e tennis complex on 2. 43 acres of

real property known; cs' the oNlo grove near Town hall- Within the: Day Islas planned

unit development; , grvld.a, the developer of. two large pianried knit developments

Tja61b2, f.    7
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within the Town including Say.Isles, had donated the CIVIC grove and 8200;000 to the
Town for Town recreatlon purposes ,( Cove exhibit 31, Pagp 1; Cove a>chl It 32, page
2; transcript at 28, 2-14=215).  Because the Town claimed It needed eight courts for
the tennis complex ' to be self- supporting,  because the Town claimed: that soil

conditions at the civic grove were unsultable for har-tru surfaces for the tennis courts
and beoause the Town claimed- that there was not. nough room for eight courts at the
civic grove without outfing down cartaln oak trees, the Town changed the Planned

location, for the tennis complex from the cluic grove to, the south Ansel tract- across
from Longboat Cove; (Cove exhibit 31, page 1; transcript at 281.  The Town had .
acquired the south Ansel tract wlth approximately $ 1. 6 mi11lon In " open apace" monies ' .

transcript at 118).

As of October 26 1982, the Tow.n' s tennis: cornmlttea estimated that the tennis
Courts could. be built for the. 4200,000 (Cove exhibit 25). 13y August 1993, however,
It. was .estimated that the. tennis complex would.' cost 6700, 000 to ,$ 200, 000 to
construct( Cove exhibit 24)..Originally, the plans callod for no lights (Cove exhibit 25);
but later Ilghtt were Added ( Cove exhibit 32;. transcrlpt..at 67).  7snnis Would begin
at Sam and. contlnue through i 0 pm, sever, days per weak. Memberships would cost

4450 yearly for#amliy memberships and 0300 Yearly for ilnola memberships, up from
the 0360 and• 4240. oxlglgauy planned=(Cove exhibits 24; 27).   The t,enrils center
would bo " predominantly" for. Longboot Key rpsldents ( Cove exhlblts 31, 32); but

would be " open=to the ge'naral public"  Cove exhibit 37).  0ri lrtiall  ;. the rg y own tennis

committee projected-Jr"     8t 2i3Od0- yearly ( Cove :ex* lblt 25).  With construction
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costs incraasing from 4200, 000. to 000,000 ( Cove exhibits 301 :32),• rents ( Which

would retire construction.debt)•were•requirad' to be Increased from :;i21, 00q yearly at
least 463, 000 yearly ( Cove exhibit 30). .

Once the deciglon_was made to change the location from tha.clvlc grove to the

south Ansel tract, the Town in April 1984. requested proposals,to design,, construct

and/ or leas eloperbta. a' I0-court tennis complex to-tie constructed on the south Ansel
tract  ( Cove exhlbit 27).     The RFP provided that. the less8s- operator would

commcrclally operate tha.tennIs center far profit, providing, 22r alle.  tennis tes'sons,

vending machines and retell sales of-related marchandise;' The RFP provided that the

tennis center.w0   .. be " primarily" for Longhoat Key. residents ( riotwlthstandltrg that

the Town' 4 open.spaog o.rdlnances have provided that,properties purchsised with open
space monies, Ouch as' the south Ansa1' tract here,' are " Intended to exclusively serve

the- residents of the town")... the RFP: provlded that the tennis center would be open

8 am-10 pm, seven days a weak .(Cove exhlblt. 27),  . 0hly m6mbera• and persons

paying a daily fee could play -on the ei.ght' fast-dry- courts,  but no fees wauid be

pharged for the two low maintenance courts-( Cove exhlblt* 27). The.RFP provided that

the lessee- operator wputd be required to have. a manager or assistant manager an- site

14 hours daily, seven days a week ( Cove exhlbit 27), , The RFP proldcted that the

minimum monthly rental would pe O, 000 to $ 51500 monthly in order to service the

construction debt ( CeVe- exhiblt 27).  In addltian to the mlrtlmum monthly rental, the

RFP. provided for percentage rentals of 30 percent of'revenuas between 4150' 000 end

175, 000, 25 percent of revenues between e175, 000-snd # 200, Q00, 20 percent of
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revenues between 4200' 000 and 42251COp, declining to 0 percent of revenues over
4300,000 ( Cove exhibit 27).  Thus, , the lessee- operator and the ' ro-wrt would each
have an InGentlYe' to.mjx1' Ize revenue from the tennis center; the lessee-operator and

the Town could both generate profits, the Town' s profit to be the excess of rent over .
amortfzing construction costs,

World Class Tennis Management ( WCTM),.with over ten years' experience ' in

the tennis business' operating tennis resorts such as the Stouffer Vinoy, submitted
a proposal ( Cove exhibit 28),  which the Town accepted. to negotiate.   WCTM' s

proposal projected revenues Increasing from $ 339, 700 In the first year of operations

to 4603, 500 In the fifth Y4er of operations, with the rent to the TownIncreasing Pram
8fl, 270 In the first year of operations to 4136, 050 In the fifth year of operations and•

with WCTM' s business profit increasing from 02,747•in the first year of operations .
to t254,920. in the fifth year. af operations.

Prior to breaking off negotiations, the*Town and WCTM had negotiated a draft

four-year lease that provided fdr a pro shop, eight fast-dry courts, and• two asphalt
courts for free play with all courts to 'be lighted.( Cove exhibit 29).  The draft lease

provided that the  '. tennis,  center  , would  -be   " primarily"   for Town residents

notwithstanding that thb Town' s open space ordinances limited- the use of open
space monies,  es- were - Involved In purchasing the south Ansel. trs±ct here,  " to

serve the reslderits of the : town"), that WCTM could Instalfwnding

machines. and sell related- rrserc.handise, that the tennis center would' operate Pram 8
am to 10 pm seven days a, week, that annual user fees would be 060 for a family

TY b1 29. 1 10
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and $ 23.0 for a single, that the minimum guaranteed rent would be R5, 250 monthly,
with additional indntNY rentals of 05, 000 if gross receipts exceeded $ 300,000, of,

07, 500 if gross receipts exceeded. $ 400, 000,  and of 010, 000 .If gross receipts  '
exceeded  $ 500, 00.0, and a percentage rental of 10 percent on gross reaelpts In
excess of 4150, 006,   Thin.. with projected revenues• st 46010, 000, the projected
annual rental for year five and. thereafter would be 0118, 000 {  83, OOC! plus $ 10, 000

plus $ 45, 0001,

Once negotiations were broken off with WCTM, the Town solicited 27 other
lease- operators, ultimately receiving- only two proposels ( Cove.exhlbit 39). The Town

decided to nagotlatQ*  a draft lease' with EEM,  lilt lnc.,  later to be known as the

longboat- Key. Tennis. Center;  Inc. • (Cove eichibits 39' . 4 .  ..44,  45).    EEM. was

comfortable with g $ 4, 800 to $ 5, 00 mInlmum monthly rent ( Cove exhibit 40). .EEM

planned to use the tennis- complex

to make Wgboat Key the place. to 1, p' in the summer.' We
will attract tennis groups. from tho U.,S., Canada and Europe. .
to 4ormp to Longboat- Key for a week of bsach walking,
great restaurants and shops, arid tennis,  ' the psdkage will
consist bf dlscounted*hatel rates, discounts at restaurants
and shops,..,and a - week- long tennis event" ( Cove exhlblf

EEM suggested that revenue from lessons may be as much as brie-thlyd of Its revenue
Cove' exhlblt' 40). EEM touted Its track record in Incresaing Membershlp,s dramatically

at other tonnis clubs, for-example, from. 150 to 1, 100 mdmbers, from 297 to 2, 600

members, and from 500 to 118b0 membam"( Covo exhlblt•40),

Y M1329. 1 1
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The draft IeAse between the Town and LBKTC (Cove exhlblt¢ 5) provides,

1k, that the tennis center would b.a " primarlly" for Town residents, that the tennis

courts would be avallabla 14 hours per day, seven days per week, that LBKTC would

guarantee K850 ih ;monthly rents, and that LBKTC would pay the town 5 percent
of gross revenues In bxcess of 4235, 0001 10 peercent of gross revenues- in excess of

285, 000, and 15 percent of gross •revenues In excess of.$ 335, 000.

Q)  l
In addition, ta longboat covo,

Motor Levine,  who ' cwns the' property- Immediately south of, the prolposed tennis
Complex, objected,- In part becausa•" before [ hel bought the land [ Tovvri off lclals told: ,
him] that the Ansel Ibnd would remain- Op.en,'Space ( and      , was'.led•to•belleva that

this meant remaining totally as natural vegetation)" ( Cove exhibit 28),  indeed, Mr.

Levine testifled at the public' hearingthat' three Town. employees had told him that,

because the. south, Ansel tract was bd.ught wlth open space mottles, It could be used
only for passive. recreation,  rather than- " for tennis courts. and things like that"

transcript at 69, g0- 91, 93- 94).  Mr. Levine went on:

I asked them• could that ever be, changed -- could the
Town change their mind. on. thot?  I was told,that•there was

only ana way. it could Id&, changed whloh was.  If, they
purchased. another pgrcel of wooded . property of an o4ual
size utirlth other funds, they could substitute that one- Into
open sPece end take- this on'a out; , .• , And I- saldl` wNt
activltl s could take place an.opan spape land? , And ,[.was

t w wtold Iould rameir a.   oaded # res lot";(transcript atJ 69),

Mr; Klinger, the p. 0)0nt of 8 nirrg' hpmesl,te single family developrtl8nt Just south of
Mr;. Levine' s property; also objected,( transcrlpt at- 101- 1•03).

Tf361ase. 1 12



05/ OS% 95 11: 25      $ 1 313 365 3259 DA17IS, PERSSON 017
v  .  eau 4 L[ IWiVl 1< Li.. VJ i l?1V VVu I:. Vl iirl!

f}      Th ulbAJ2sel tract.  For at least, i 8 years; until It " needed" the south

Ansel tract for the ,tennis center, the Town had treated the south , Ansdl tr'act as
environmentally sensitive.  In 1978, the Towns co mpreher,slva plan listed the south
Ansel tract as." among ( sNI remaining ecosystems.   , which deserve ;spa.alal review
and constderatlon prior to any development activities"  ( Cove exhibit 1, Paso 4}.  The

comprehenslve plan described the south Ansel tract as  % t1he most active and

productive site for WIldllfe Cwithj significant stands-of southern red cedar and faced
with tidal swamps and marshes rand WthJ..excellent ptitential for a passive park and
nature preserve" ( Cove exhlblt 1, page 4).   Since 19.80, the south Ansel tract has

been listed' on the Towns open-space master plan ( Cove exhibits 14, 19),
In its comprehensive plan In 1989,. the fawn Ilstedthe south' Ans.ol tract on the

open space master plan Invontory- as " nature study/ conservation`' Icrirnprshenslve
Plan, recreation and open space plan at 11).  Moreover, the plan lndiaated that the

Tow11' s island character depends Upon. prOtect[OA and appr6prNta use of Its n8tural
resources ( transcript at.116),

Prlorto purchasing the south-Ansel tract with.41. 8 million In open space monies
In 1990 ( and prior to;the Town ;considering a tennis camptax, much les; one far. the

south Ansel tract), 

the Town mayor Suggested that acquiring the south Ansel tract
would be- a " tremendous esSet" for the Town as a nature preserve (transc.rlpt at 117).

When the Town' purchasad the south Ansel tract with open spec,.e monles in
1990, the Town_attdtnoy.. opined that " rl] f the land' was purchased with open specs

rr36192a, 1
f
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money, it was subject.to-all of the restrictions' currently. in the`Code, and it could only
be used for parks and 'open space purposes" ( Cove exhibit 19).

co b* beohanslyA,  plan' ha8 u;.e agai Ike

r cr a115) n. The Tovv,h' s plans traditionally have favored passive recreation over open
active recreation, WO active recreation Urnited to the Town recreation center.  For

example, the open space and. recreation 'plan of the Towns comprehsnsive plan in
1978 provided that.

tlhe.primary.orlentation of the plan is to achieve an open
space pattern and systorn whlch preserves critical nature
resourdQs.-[and] malritains the island charsoter-of the Koy.

Open space areas not onty provide opportunities . for
outdoor r''ecreatlori, they also-,sorva to protect lmpott nt.
natural rss̀pyrcas; nd•to' provide for aesthetic experier .
This is.reinfordad' by the foot that.Long b dat Key. is a i viidllfE3
sanotQary, and the need to -prdvlde- habitat ' I'  aruclal tcj
future pQpuletlons.  Open space forth,.  pl '   Is defined as
that portion  , of,.. the Town"  - .environtriant which i,,
charaot6rized by: natural scenic beauty or-oj enness which
Is dediodted to being left opan*to onhance the Town,
Cove exhlbit 1, page 1);

The open apace objectives in the 1978 plan were to " develop techniques of preserving
vital areas In their natural state," " preserve as much native vegetation as possible to
reflect the Island oha acter of the Town," and " develop passive parks -For relaxation

and nature study" ( Cove exhibit 1, pagds 10- 11).

h) .    The,:" own' g Como rah OUSIVe G avqYelled„ Stbl3t: Ck rathar

than the JW 16- arnv_ido sipt Ye racreallon.   rid he , A;

J-0—W. recreation ae r: rather thEzanylm nsltlyojand

Ansel tom   :   For at least 17 years; the Town' s pailcy has been to rely on private

Tmi nu 14
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Interests to supply recreational needs,  

For example, the.Town' s comprehensive Plan
In 1978 provided that  '" recreatlon needs are satisfied through condominium
associations, private clubs and Indlvldual facilitles" and than " no recreation or park
facilities are owned, maintained or staffed by the To'Wn, except the bike path.- . ,
Cove exhibit i, page 3).  

The comprehensive plan in 1976 further provided that the

Longboat Key Youth Center had a tennis court avellable jo the general publicC ( Cove
exhlblt 1, pages 6- 7),'  

The first objective of the recreation palmy of the comprehensivep e

Plan In 1978 was to  "

Consider the longboat Key youth center as the primary
recreation/ activity focus for general, recreation" and to " expand the center' s facilities
commensurated with Town growth" ( Cove exh1blt 1, page 1).  Even in deciding to

construct the tennis Center.on the south Ansel tract, the Town commission recognized
that the comprehensive plan ^ called for" locating.thq courts at the reCreiatlon center
Cove exhibit 32, paoe 3).

1)       Tho T r

on of h

leadse
OpQn

r

atLgn gr6as

Shortly after the adoptlon of the Town' s- comprehensive plan In 1.978, the Town

began to Implement the open space/ recreation element,  By mom nrandurn of JanuaryaY

26, 1979, the Town manager, reflected that ' Where-are several references to the need
fog conserving open. space and the functions related to these needs In       ,  the

Comprehensive Plan" ( Cove' exhibit 2):. 'Given ongoing development within the Town,
the Town manager v'vas "

very concerned regarding- the rapid dlseppcarance of the

W= 329, 1
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remaining ecosystems on the Island" ( Cove exhibit 2, page 1 y,' Thelma manager

suggested, however, that "( t1hrough the adoption of proper policy declslo.rrs regarding
these areas,"   the Town   "can ' still tichleve many"   of the pble,otives in the

Comprehensive plan ( Cove exhlblt,2, p;age 11. The Town manager recommended that

the open space elernent of the 1978 plan should, be emphasized with. man explanation

of the applicable areas of land remaining of vitas coricern' as. ecosystems, why they are

ecosystems and wh4t amenities are provided by these areas,whlch require that they
be preserved as open' spare,       .`( Cove 2, -page 3).   The Town manager

recommended that the Town explore a pollcy. to acquire lands for open space ( Cava

exhibit, 2, page- 3),

Thereafter, the Town. passed Ordinance 79- 7 and Ordinance 80- 11 to Implement

the open space pollcles. in the. 1978. comprehenslve plan (.Cove exhibits 4 and 5), ' in

April 1980, the Town llsted the south Ansel tract for acquisition on Itz open space

master plan .(trove exhibit 1.4, page 2).  In January 198.1; the Tawnpassed Ordinance

80- 9, amending Ordinance 79- 7, to' speciflcally provide that the " purpose" of the-land

acqulsition ordinance was ". to ansure that future land development wlithln the Town

of Longboat Key p gives or-pro ides ia_0d 1 , 2 tutu[      ate-for parks, open space,and.

land for specified Town purposes required by the Longboat Key 1$ 78 Comprehensive

Plan. , . ," ( Cove exhibit 6). , Ordinance 80- 9 went on to provide that the developer
would be required to pgy. fees " for acquisition of land for parks, open space and

specified town purposes.which Is, Intended to x  ( us serve the residents of the

Town of- Longboat Key" ( Cove exhlblt 0, page 3) ( later, thoTown would plan the

T13b19Z8. 1 y
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tennis center to ".primarily" or '#.predominantly" serve Town residents.- The language

canGerning the purp:asa of the open spats adquisltlon ordinance b6109 to " preserve or

Provide land In Its natural"stato for parks and open space as required' by the Longboat
Key 1978 Comprehensive plan" and- to acquire land, parks, and open space " which

Is intended to exclusively serve the residents of the Town of Longboat Key" was

readopted as part of, Ordinance 81- 27 on September 16, 1981  ( Cove exhibit 7), as

part of Ordinance 85- 19 on November 18,  1985- ( Cove exhibit 13), and as part of

Ordinance 87- 34 on February 18, 1988 ( Cove exhibit 15), and was -codlfled as part

of Town Code 158. 017 In 1982 ( Cove exhibit S) and again In. 1994 ( Cove exhibit 26).
As further -evidence tlhat•ths.open space fund was designed• to- preserue- lands

in their natural, states for parks and open space,  the ' Town has consistently.-so  .

Indicated In dafend.Ing the open space ordinances in.court;  In t,     -gboat- Key

y,  Lands En Case No.  82. 1-505  ( Fla. • 2d ,DCA),. the" Town' s'  attorneys

represented that " Et] he purpose of Ordinance -80. 9, . ,. Is. to ensure that- future land

development within the Town preserves or provides ( and in Its natural , state for parks
andlopdn space   ,,. required byth'e Comprahenslva Plan and the Open Space Master.

Plan"  ( Cova exhlblt. 9,  pages 1- 2; see,, also. -Cove exhibit   ,  psgo 20 noting that,

Insofares parks and open, space were concerned, Ordinance 80- 9 was '" to Insure the

preservation of land, its natural state°'),. ' In arguing that the v,rdinenpe Was sufFicle 'ntly

certain, the Town' s attorneys argued that the ordinance should be construed In light

of ".the purpose clause ofrthe Ordlnl nce, whlch rgstrlcts the use. of fundls to purposes

established In the Comprehensive Plan-, and In particplar the,open SpacEi Master Plan"

TY86192d, 1 17 ,
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Cove exhlbit 9, gl, In contfnuing Its argu* nt, the Towri, afto-rhays. polnted out
that " Wn construln9 . log Isla tIon, the' declaration of purp,os s Is' persuasive" ( Cove

exhibit 9 pa9e 81;  Turther, the Town attorney$  eornItted that the opens ace
acquisition ordinanc was'   speclficsliy, enacted . td- Implem'      the 19781

Como rehenslve, plan"'{ Cave exhlbit 9,.pa9a 12I; th.e 1.978 plan beln.g concefndd with
donserving, the south Ansel' property ' and passive - recreation,.• rather then active

recreation which w* 6S. 11rnited to the reareatloh center,, In Its reply brief in LMk

the Town again pointed•oUt that Ordinance 80r9 was " to preserve or provide land In
Its natural state far perks [ andj open space, , , ."-.( Cove exhiblt 10, page },  ' In its

reply, the Town' further pointpo out its trial-testimony that,monles were restricted to
purchasing lands deslgnated ori•the open• spsCO3 master•.'pi,ari,. that those lands were
designated because they" had ecological value and passive re' reatin vaiu'e," and that

those Iantls were designated ." with regard tq- the ' presatvation oaf valuable and

envlronmentally s,en hive land and, to the prospros Prvatloh' of land Which could and was
appropriate for pass[ re: regreatl,on. . . ." ( Cove exhiblt 10, pages 2. 3),

In 1984, Vrodm Development, the developer of Longboat Cove,*challengedtbe
land acqulsItIan ordfi Pace aslnvalld:. Vroom had•pald' 461, 982.35 In connectlon with
Obtaining permits for Longboat Cove. ' Vroormchaileneed the ordlnences as violating
due procass, as lacking any- ratlonal nexus. and ariy reasonable relatlanship with the
pub!!c•healtli, safety;end w lfard, and as being unconstitutlonaUy vague (Cove exhibit

11).  In defending the land acqulsltion: ordlnances against Vroorri lip gourt; the Town
defended that the ardinances were not vague because "[ tjhe 00en•$ pace. Master
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Plan      , 
and the 1786mp.rehensive Plan Open Space Re rea#Ipn EIftent provides

further' guidance to: the use of the -land and fees" ( Cove exhibit;'! 2, page 4),   The

Town' s expert wltriess In Y ogm, Ms. Sattarthwalte, testified that-tihe open space
mon{ es were " forpeeple who are• q Interested In purauingtsnnis,; swln7mingend high
facility aatlultles. Cove exhlbit- 16,, page 1142). eecausa' 780k, of Longboat Ke  ' sY

residents " live in multi- famlly units, many of .which ha-ye' active recreation. facilities
like tennis courts and swimming Oools,  so that the need as' expressed by the
community. itself Is, for open space, . . and so the planning for recreation and land and

open SpBCA on1ori boat Key is very much oriented'to what we call-pas-,;Iva rsoreatlon
or open space" ( dove exhibit IS, page 141),  The Town' g expert. wa s̀ further asked:

Q, So, what ws' re.taiking about under the ordinance for tide acquisitionof parks and span. space Is the acquisition of these cnvlronmentallysensitive lands for:p,6tslve parrs orvlewing and' perhaps some extremelylimited pathway or walkway development?

A. I wouid say that' s- correct, . . ," ' ( Cove exhibit 16,- pegs
Certainly, having prevailed upon espousing one position In the Land' s End and

Vraom litigation, the Touvn cannot now change Its mind concerning the restrictions on
open space monies.  Sees. a. g

AMW 953 F. 2d 660, l364 h, 3,( 11th

C1r, 199) (" Judicial estoppel is a; do ctrine whereby a party Is estcpped from-as ertin
a proposition In the p.reseht proceeding ' merely by tha fact of having glieed or
admitted, in his. ples,dings In a former proceeding:_unbar. oath' an allegation to the

contrary. The dostrirje,.is applicab) e`  esplte.the fi6tthat'thaparty aasbrt;rig It was net
IrivolY6  , 1n the earlle `;'pracs$ding NJ;   , R7!! i]1    .:    251Pp

2.52 M-D. Fla. 1937)"( a party" cannot la f  '    p Y eat antl oa$ a,.. Ad the pleadings are a part
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of the record, there Is such a thine as estoppel by ple$ ding.
142 Fla'. 443, 195 So., 202 (Fla.. 1940); Smith Y. jjrguhaCt, 129 Fla. 742, 176 So, 787
1937}; n

Y, CLEIffln237 So, 2d 38,
42  ( Fla." 1,st DCA 7970)  ( Judicial ostoppel  " Is founded upon legal. and equitable

concepts of justice under the law, or perhaps on such, popular exprel;slaps as ` you
can' t blow-hot and cold at the, same time` or ' you can' t have your cake and eat It,
t40r t}

As further evld6noe that use of open space funds has be6n limited to preserving
properties In the natural state, the Town commission -so' recognl; ed at Its .specie!
workshop on May 10,  1989, where Vlce- Mayor Dreyfus noted' that lots listed for

aGquisltiorr: should oolu be lotsAn their natural state,. where Commis.zlanar Fernald
noted that open, spope monies could„ not- be used 'for' pigYgrouiids, andl where Town

Manager Cox agreed with Corftlsslonvr.Fernald unless the parrimissloru made certain
changes to the ordinances ( Cove- exhibit 17).

The Town,- hawaver,  0pbres the language "( n . Its-natural state" because, as

codified,-section 1' 58, 01.7 provides that open space monle$ maybe used for parks and
recreation areas an6 geccuse parks and recreation. areas are defined, generally, as
Including active recreation ( see transcript at' t 53r154). Wh$tever may be the general

definition of parks-end recreatlon­areas within.the Towns xoning' c de, the preamble
to the open space ord1hances: c0n3ist8htly have Indloa'W that the open space,morales
are to. preserve land 1.1ri its natural state" for"parkO and recreation ; reels:   it is. wel!-

established that the $ p8ciflc Prsv$ lls- aver the. generdl, 'Seq, e, g,,

rrao sse. t 20
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10.

4tnemlovment A Rl?.e 572 So. 2d 1384 ( Fla.' 1991),   kiidlek t

f4m„ 560 So: 2d $ 61 ( Fla, 2d- DCA 7890), Sjqjp 49fi .So.  d 881  (Fla. 2d

DCA 1986),    506 80. 2d' 1040 mid. 1987), yj 496 'So. 2d

062 ( Fla, 2d DCA IIRO); Ort Aeole.d, 504 So. 2d 7.67 ( Fla. 1987), 1)ub,in u• now

r 478 SO: _.2d 7' i ( Fla., 2d DCA 1985), that.preambles, are to,E) e considered

In construing an ordinance or statute, see, eag., C121neu,, 104
o. 2d 348, 34   {Fie:;' 9858), and that meaning. must be glven to every word of an

ordinance or ststuta,; soof e. g., Tordnonl. v, WeaMard Rol, 41$ S0. 2d 194,' , 11g6

Fla,; 1st DCA .1982),--  ttellas C61' 111Y V--   Dollev: 1.89 $ a, 2d 217, 219 ( ma. 2d DCA

5)      Tlyis C uid washourt.sho q,       the P rind z 5oard' s

grant of the special exceptlona

4LUktIbo a a l

Granting.special excaptians Is a quasi-Judicial action and courts review quasi-judicial
acts with non- deferentlal Judicial standards,  See, a; ga, jannIngs. v,-Dade Cp6nty, 588
So,.2d 1337, 1343 ( Fla.. 3( d DCA 1991).  ' See also,

lent Cofer V.  .

P1naills County Boar 01-6djustMeht, Case No. 86-13634- 21 ( Judgo,Swnnson, order
filed Docember 5, 1986), where' Judge Swanson noted that the Florida public policy

In favor of ACLF' s " van not be utilized to overcome deficiencies in Petitioner' s burden
of proving all eight of thd, standards. for a speclel excaptlon.'  Similarly In. Lavl

neht Appeal No. 88" 12246'(Judg9'1r1r1) Ilatn:L. Walker,
order flied June 13;.   989); Judge ' V1/ aiker•noted. that.."the-burden of proof In special

T#36132041 21
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exception cas,eo Is ail the applicants.  Applicants must show:tow they have met the
statutory criteria for,,granting exceptions."   Most reontly; in.'j,;a   ,

Case No, 93- 413 CI- 889 (Judge Stautarriire, order and
opinion. filed May 1$,  1993),  Judge Stoutamlre similarly noted the1;  " before  [ the

applicant] could obtain the special. exception ab show that the granting of

spacial exception would.,not create a parking or.trafflc problem. .     "
a)   img8rtl81 deriSfnn mA(car; Atthe public hearing, Longboat Cave agaln'

ralsed the' Issue. concerning the Impartiality of the p -and-,z 8o6rd' determining the
Town' s application fcr spacial exception end of the Town attorney both-advising the
I'. and Z Board and boing the, lcgl advlaot' to the Town as the appl,Ioant ( transcript at

The Town' s planning and bullding director alsa.also gave the'.staff report to'the
P and Z, Board,( transcript at 20=27) 1 raver} though tie ha¢; been Inyalved ! r3 onnecti0n .

with expedit( ng, construction- the south Ansel tract (6ee,. 4,0., Cove exhlbit, 41), and

even though' he would•crbss- exernlne Longboat Cove' s expe.rtattie public heating.
Moreover, two of the nlna members- on the P and Z Board as an the flue- member
Town tennis committe-e( Cove exhlbit25).- Qne member of the' P and Z Board chaired
the flown tennis cornmlttee ( Cove, exhibit 26),   ThO Town' s tennis- committee had

submitted  " a rather comprehensive study  [ with] recommendations to the Town

commission as to rnamberahip fees,  estimated number of numbers,  pro] ected
is

revenues, and the dpslred number of courts for this facility to be self-supporting"
Gnus exhibit 31,. pa6e 7).       Of coursei,  Mr. Redgrave' s and - Mt.  ilothonberg' s

involvorrient with the Town' s tenrils committee was known to other crlerrtbers of the

7( 3bi SY r, 1 22
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P and Z Board ( see_Gove exhibit 351.  The project had, been high- proflle within the
Town, with two year' preparetlQn• Involving ' he'7awn manager( transcript at 2$- 30).

f2he Town Manager and Staff. considered other Town properties far a suitable site,
resulting Ina recommendation for'the eastern portlQn of'the south Ansel tract. . '. .The

Town Commission approved [ the south Ansell. site and staff proceeded to pursue
design and development of .the: [ south Ansel] site"  ( Cave exhibit 31, Page 2).   A

former mayor testlfied.,at the. hearing that the Town commission had supported the
tennis complex.( transcript at 100).  Given-all of,those circumstrices, Longboat Kerr
did not receive proCddural due process. ' Procedural due process, lda quasl-] udlclsl

proceeding • such as i was Involved hare, - requires,-, at a•  minlmui' ,  an Impartial

declslonmaker and Impartial. advisors to. the declslonmaker.

b) from

9( 1_bstsntial e_ylden e,, The ToWn' s zoning, code provides that speoigl exceptions may
be granted only whe re,      P and Z Board finds the proposed use cornplle.s with section
1 v8. 126.  The zonln.g code furthdr provides that,

010fore•any-sps,d11sl exception shall be granted,.the Planning and ZoningBoard . , , shall, make, a written finding that the granting of the special
exception wlll.not adversely affect the..p6bllc Interest and carts yl;ng that.the specific requlrenients. .., and' that,-further, satisfactory provision and
arrangement. has been made concerning the following matters, where
appllcabie. . .  '

1) Compliance with all elements of the Comprehensive Plah.

2) 7h,at 06 use is' s permitted use as set forth In the Schedule of Use .
Regulations. . : ;

1)  Consld0a'tlons rdiatintg to . general: compatibility with adjadgnt

propertles.and..otFier propsrYy in the district, Including but not limited to:

YIS6J328. 1 23
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a}. V sr hO proposed use Vr 6uld be c

1

Q r`y- 9 thelands,   plan, and ewduld have an adverse effeot o' '` the
Compre ens(v• Plan:       

n

4(

b) Wheth'erthe- proposad- use would be compatible vvit:i
the est'' llshed- land use pattern. . .,.

1), wh.khor-- the proposed use' would adversely affect
propertv: volues In the edlaoent area, -  -

k) Whdtha the p'r
s o

oposed• use would be out of scale with
the needf ths.:nelghborhood or the town."

The only " evidence" that th8 Town submltted In•Favor of Its appllcatlon was the
Self-$ erring-conciuslons; of Mr. Gaffney the Town' s planning, building, and zoning
director..    Those ,.conQlu, slons are far,  far short of being oompPt6rit, . substantial

evidence, and the grunt,of the specla!-exception,-on the•subject record, departs from
the essential requlrements of law.

Mr.•Gaffnoy' s 9dnclusory statements,• ln Cove• exhlblt. 42 and In the transcript

at 20. 27, do nof.cpri ityte competent substantial evidence odarlying the P and Z
Board' s grant of the sp:ec18! B Qeptlon.. Mr. Gaffney   " conclusions" had' no underlying

analysis, but were'onO- s6ntence recitatlons oftila yndarlying deterrriinat[ ons necessary
for a spepia( excgptio; ra( see transcript at '140).  'far exarnpla, Nir: Qgffney summarily

concluded that the app116at(on " does in fact comply with all. of th elements of the .

town' s Cornprehensly Plan" ( tra..ns'' rip at 21), that:"tlie prop.Qsed:,c ga is not contrary
to the land use plan antl:dose not have an adverse effect on the campte hensive plan"

transcript at 23-24)'.j'*;'"the proposed use, is compatible with the established Land

use pattern" ( tran$ c lpt at` 24)- ' that- " the propQsao- use does np#-adversely affect

fail R{ l. 901
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values In the adJacerit areaw1transcriptat15-26), an'' d'that". fho proposed use is

not out of scale - with the nsad of the. neighborhoq.dor ' the needs of.the- Town"transcript.

at 26).Mr, 

Gaffney, 4-owever, was unaware of the ToWn's defensp; of Its open space ordinances (

transcript at 48).  -Mr. Gaffney was,uneware that the-south Ansel tract had

been reco.mmendadfor preservation In the 1978 comprehensive plan (transcript at

47).  Mr, Gaffney: further*claimed that the 1989' comprehenslve plaid was not site-s.

peciflc.. (transcript. et 48),. 'even '. though it actually listed the south Ansel tract as nature

study/ preservation`  on the ' Yown' s open space master plan Inventory recreation

and open. space play at 11),   Mr. Gaffney ' also was urifamiliar• with the proposed

lease, whl; h prbvided for operating hours frorvi.S am to 10 pm, seven days a

week.( transcript it.4.6).Most

Incredulously; Mr. Gaffney clalmed' that the 1989, comprehensive plan projected-.

a need fob fW-add( tlonel private tennis courts (transcript at 49- 50) even though

the',open sp;oe. and recreatlbn element-ad'pts a need standprd€s'orte privately supplied
tennis court pet.5,000 persons (racreation, and open space, pli3n at 15), even though

there are 140' privately Supplled tenvnls courts, in the Town (open• spsoe and recreation

plan at$,'8,. 1. 6), even though the season al-hlgh populatlon of the Town is projected

to,-be epO* lMatoly 230' 800 in. 1998 ( future land use plan at 23), thereby equating

Into an overall: need for five privately- supplied ten nid In"1988' ( recreatlon and open

space plan .at` 1; 8), thus producinga surplus' of- 135 privately Supplled tennis courts.   

What Mr., Gaffnay' e testlmony shows•;Is'his. enthusiasm in attempting to T17R7•

IO1  .• 7 i
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support, sorrrahow;. r '  ; employer' s applioatlon for the spedial exception, even to the

extent of disregarding the cleat lgnguage In the. corriprehenslve plan, that projects a

demand" for five, but 00 need in light of the 140. existing- courts ( open space and

recreation element at. 1  ), r When confronted with the plan Itself; . Mr.  G$ ffnay

dismissed the cleat I ngusgs as an  " interpretation,"  which  " wouldn' t be  ( his]

interprstatlona ( transcript- dt' 52).

In preparing hls. reGornmendations; - Mr. Gaffney was unaware that the south,

Ansel tract had been purchased with open space monies ( transcript at 42).   Mr,

Gaffney also .was- unawara that the.'use of open spade monies was restricted to

preserving  ". in their: natural state"  parks and recreation areas  ( transcript at 42).

Rather, Mr.. Gaffney opined that, oyan if the Towne, 0001re,d property with open space

monies, the Town'.opuld•'use the land, In accordance with " the Oderiying zoning",

transcH' t at 42).   Thus," if the- Town acquired ' vacant and, tredd land,. but zpned-

commercial,' with opp-space monles, the t6v4could use the laud for- commercial

purposes' notwithstanding the restriction In the open space ordinances to preserving

lands " Ire their riaturli,=states;   Notwithstanding hls,total.unfamiliarity with the open

space ordinances,,-   '' ,    56d, and Vroom,."however,  Mr.- Gaffney was.,wIlling to

attempt to further, h s,'.employer.' a Interest 1h answaring- Chairman Karsch' s leading

question concernlno'..W,hether. th'e .'specie) exce tlon cOmplied with the open space

ordinances. ( see trap6,ijot at 149)". 

Mr.'Gaffney' s,,conciuslo-hs were hardlysurprlsind' giventhatTown manader, Mr.

Gaffney' s immediato, 00ss; a id. Town staff had prvlously recommended the south

Ti'1R 1 A 1 R
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tract a&a cult ble site
for the tennis complex, given that the eTown Commisslon,Mr,  

Gaffney' a ultlrtats- boss,  had
approved the south Ansel .tract tactfor the tonnis compigx;

and' glven that'T'own- staff had proceeded to puraue dealgn rid developmentof
the tennis coMp. Ie'x_ at thg- south• Ansel tract (Cove 6xhlbit31. Pago 2).   Mr. Gaffney, 

as the Town'g planning, Zoning and Wilding director, of caurs In
the e,

was involvedF.     

Town
stUdles fieading up td th.e Wllcati4n forthaspac,(al.exoeptlon ( see, e.g.,s"   

Cove exhibit 31; pg. 11y, Even-

if the underlying open space ordinances and com re pPensive plans did not undermine
Mr. Caffn6y' s conclusions and oven if Mr. Gaffney wore "!,m ' artia  " pi,   Mr. Gaffney'

soonclusios would. not constitute catnpatent, substantla!' eVfde  'nc'e.  Sea trariscript
at '140,  in: stA, 

380 So. 2d 10281p
1031. (Fla 19801t for.example, the Supreme Court of Floridagl' hd that a county commissioner'
s and; qn aacouritantla  " concli sory statemants, . . .,  de,  n of provide' sufflcl8nt

support for the findings necessary to underpin the commissl oWs aotlon. , , ."   
The B'  " ame Court went on'to quash the undo rl In Y . g order because It.lack(

edl ,competant substantial, avid enceto support IitL'   rioting that competent substantleI'
vide rice; k7such evldenca as will st pa as1s of fact from Which
the fact' at lss:y osn ra$s6rr0ly be Inferred (or] :  , such relsvan# ©vidence as s

reasonable tnlrid Vjp' 4  ( scbept. 4 aaequate to s upp.er# s. conct u'slon,p
A "

mere opinion ,      is note. va1(d substitut'p for avidonce, "'In overtu nlrig an administrative

order:fn N6rtrth lOtids Watgf 235 So.2d 487, 489 (
Fla, 1970), the: Suprm fitarda noted. that",gjovern MonteI  .
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bodies,'.  must basa. their• decisions upon evidence And not upan; samd undisclosed
factor or factors.  A`,Ceviewing body' s more opinion . . . Is not a valid substitute for

evidence,"  See, e: g:, . Q j3jS,_ L, P,_v. ,Qjty 577-Sv. 2d: 59$'-

Fla, 6th DCA 1891), Po1(grd v, NIM Beech Couoly - 5,60 Sa. 2d 1.350 ( F16. . 6th DCA

478 So. 2d. 713, 716 ( Fla. nth DCA

1966). .revlew denied,•486 So.2d 586 ( Fla. 1986); Cbne a Y-_Ql yertsot  ,, 400

So. 2d 1051 ( Fla.- 2e OCA 1981); City of Aco ks v.' o= QU= 229 So- 2d 657,

M-660'( Fla. A-th DCA 1974).

In Fibriog Pat p6' y. Eforlde. 11611rgad & Puhlj UtIl n.  108

o, 2d 601, S07- 608;(Fla,: 1.959),. the Supreme Caurt.of Flarlda, in gdashing an order
for tacking competent substantial" evldehoe, noted that " evidence, to be. substantial

must'- possess something, of substantial and relevant consequehce, end must not

consist of vague, ungertaln, or Irrelevant matter not carrying-the quality of proof or
having fitness-to' lnd6c.e contrlct1&n: ,,

As. further: pointed- out-below; there js no substantlal competent avid an,ce. thdt
thq proposed tennis complex- would not-adversely affect the publ[ a in#erect; that the

Proposed. tennis' oomplex would., c-oinply. with the- comprehenslys,- plan,  that the

proposed tennis com lex_wbuld be a permittdd use within the  '- SMX xoning- dlstrict,

that the proposed tehAli' c.omplbX would be oorripatlltile with established land use

patterns,  that the pro;pased tennis •complex would not adversely aff$ot property

values, and that the propoadd %bnnls'  complex would .not be out of scale- with the
noeds of the, nalghborhood or the  ' own#
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Courts have' 9,ften quashed quasi-] udfolai . or quasi=admlrilstrstive,.  orders',
Including special exceptlons,  for lacking competent •substantial ; evldonce or for
departing from the .essential regdlremants of law.  See, e, g,, Coro, v•

487 86. 2d 1061  ( Fia.  9986);

BL&, 29S So. 2d 697 ( Fla. 1974); Transfer

277 So. 2d 9 ( Fla: 197'6);  108 So.2a.;i 23. (Fli. 1 S63);
ELarida Rate CUference YLFf li cad ar~ci Co rn' n 108 Sa. 2d

001  ( Fla.  1, 889);   aInatcuctIgn1S 6o. 2:d 746.( Fla,  1943);

556. 80. 2d 132'   ( F1' a.  1st DOA

1ao),

A; OtOrAZ Certaln!    conY,       uerting 'one of the

only remalning ecgsyatarhs wlthln the Town to a comercialfzgd 7 O. cacart, 50-parking
space tennis complex with restroorns, showers, Offices, pavll'Iori•and observation deck.
adversely affects the•publlc lntdrest where tha-underlying property hgs•native habitat,

has been slneIed -out 16the Towrn' s comprohensivs,_plans for, acgUisitlon for pesslve
open space, and was acquirdd with open spae,,e rnontes. to preservd rand " Iry Its. n6tu'ral

State"  . for parks *anid: recrsatian areas  ( s9a transcript at, 189- 140),    Indeed,  the

comprehensive - plan' refldcts that preserving natural spaces a$ Op , n space' enhances

the Town' s Island character that fesldants' and visitors find so attractive ( transcript at
142).

2) 
Ulan,  ' 1 he Town' s

planning director admitted that native vegetatian.coVeradthe area where the 10 tennis
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courts and,  50 parking spaces would be constructed  ( transcrlpt at 44).    The

comprehensive plan provides thex open spaces provided by naturei resources within
the Town add- significantly to the-island character that resldertts and, vl; ltors find so
attractive ( transcript at 142).

The comprehensive plan provides that the L8K recreation center, rather than the
south Ansel tract, would be " the primary recreation focus for public recreation" ( open

space and recreation policy 1. 18; transcript at- 57, 143, 172).

The comprehensive plan provides that the private sector, rather than the Town,

Is to supply recreation in- the Town ( compreherislve plan, recreation and open space
element at 131-. sea Vranscrlpt at 140,, 171).       

The comprehensive plan provides that' the R- 3MX deslgnati.on Is for residential
use, not for a commerclally- opierated tennis complex ( transcript at 942),   As Mr.

Smith, Longboat Cove' s expert, testifled, " parks" are listed within the open space

deslgnation In the com-prehensiva plan, rather than ' ritnin the residential deslenation

transcript at 169).  Mr. Smith conceded that " perhaps a small passive open perk area
with limited use landscaping.. or something -- could be considered appropriate.  But

the type of use we' re talking about here, and has been expressed as a"very Intensive
Active recreation area that certainly has some commercial aspects to It;, ln' my mind,

Is not compatible with ,that,. land.  use classification"  ( transcript at 169),    When

Ordinance 93- 13 was passed, the Tawn made no amendment to the comprehensive
plan ( transcript at 43).

rs6tsze. t 30
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The comprehensive plan Indicates that one tennis court, at $24, 000, Would be

sufficient to maintain the level, of service standards through 1995, and that two courts

would be sufficient through 1998 ( comprehensive plan, Capital Improvernonts element
at 4; comprehensive plan, recreation and open space element at 1 e; see transcript at
141, 172,  173),

The comprehensive plan lists the south Ansel tract cis    " nature

study/ conservatlohm on the open space master plan Inventory ( comprehensive plan,
recreation and open space elernent at 11; see transcript at 140, 1' 72- 173),

The proposed. tennls complex would violate policy 1. 3. 2 in the comprehensive
plan to minlmlze Impacts upon the natural environment,  as Mr.  Smith,  Longboat

Cove' s expert; testlf.led.  Mr. Smith explained that the south Ansel tract
His Very-sensitive from an• environmentgl paint 'of view,   It' s rich in
natural resources. As has been pointed opt, the project utilizes a13 'out 20
percent of the:slte for_ Impervious covereap.  But It utilizes-virtually all. of
the nonwetlarid aces.  , lust a few little pockets here and there b0tween
the courts that ere not utilized,  So It' s a very Intansiue' appifcatian of a.
larid use upon',this sensitive property" ( transcript at 170- 171),

The south Ansel tract was acquired with. open space monies ( secs transcript at
144).  Those open..space monies were acquired pursuant to open apace ordinances
Implementing comprehensive plans. as early es' the . 1979.   The ordinances have

consistently lndlcate tkiatthey are to-preserve land " in its natural state" for parks and

recreation areas.   Constructing a 10-court,  50- parking space tennis complex with

pavilion, restrocros,' showers, office, and observation deck In the.midst of undisturbed
nativa_ habitat does not preserve the land " I'n. its natural. state," especially where the

Town has described the south Ansel treat as "( tlhe most active and produdtive site

r,r3tit ze, t 51
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for wildlife  [ in. the Town With]. excellent potentlal . fpr a peSal' s' i p r'k and nature

preserve" ( Cove-exhlblt '[,' page 4). Mr. Smith, Longboat Covo'  . HX,jA(t, ttistlfiied that

the south Ansel tract was " environmentally sensitive" and that the` tennis complex

would destroy the " central .portlon" of the south Ansel. tract '(transci•Ipt at 185),

31 Per 11m In lhtl Whad la otu es.:" rho Town, s zoning, node provides

that the. "purpose"' of the-R-SW zoning district is " to .ddllnaste- thgs,e urea; suitable

for mixed residontial. development of a' low-niadldm- d6nslty char$eter together with

associated acgessary usds." . Single- family dwellings and_multl- fam.11y dwellings with

less than 10 dwelling. units ere listed as permitted uses In the--R- 3M.X':zoning. dlstrlct.
On. June 24, 1993, the Town comrmisslon added " parks and- recreation areas" as a

special exception use In all resldentlal districts, Including the R- 3MX zoning district
Xovs exhlElt 23i. -Prsviously, ipublic parks and recreation areas" were.permitted uses

In the INS, Community' pacliity'instltutional District, and I 'lublic parks and recreation

areas". were permitted uses in the 0I, Office- Institutional District { s@@ transcrlpt at 430

12$- 133). The. zoning coda provides thet the purpose of the INS zoning district is " to

dellneate those areas sultabld for public and seml- publlo facilltias." The tjurpose of the

01 zoning district Is" to delineate those areas Which, by their loostign, ere suitable to

accommodate offices; and Instltutlorral uses. . . ."   " Parks and recreation areas" must

mean something dlfWent then:". p6biic parks- and. recreation, areas.   . See, e. g., state

v. FZabertsori, 814 861, 2d 1155, 11. 56, (. la. -4th DCA ' I-9931 '( 1= armer,. J, concurring)

the legislative. use' pf:different terms In different statutes on 'tho, same subject Is
strong evidence that tlIfferent meenings were Intended"); i2e art,     tment c

Yr<a6iaza.    32
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e   , lation. Board' flA Md,-
Dur,LeCI, 455 So, 2d 5151 5113 ( Fla. 1st DCA

1984) (" Whe legislative use of different terms indifferent portions of the sam e statute
Is strong evidence. that different meanings were Intended"), , QQasio

of Wo

S, rea,;,, of
1

l     408 Sa. 2d ' 751, 753 ( Fla,
3rd DCA 1982)  (Ie$ islaturals " deliberate use of a quite different, term.  .  ;( s. strong

evidence Indeed that It Intended a quite different meaning"),

A8 Mr. Smith, Longboat Cave' s expert, testified, because the proposed tennis
complex would be high- Intenslty con' lmerclal,  It would not fall WtWn the special
exception for " per4arnd recreation areas" In residential zones.  " Parks and recreation

areas that have been put Into the ordinance In ' 33 certainly doesn' t Intend It to be a.
commercial enterprise or one that generates profit"..( transcript at 174).

MoreoUer, the Towh would permit tennis lessons and Miss of tennis- related
necessities, such as stringing racquets, selling racquets, and selling tennis balls " In a

very • I1mlted supply"  ( transcript  .at 75),    The lasso e: aperator would have every
Incentive to maximize tennis lessons, 14_hours a day, seven days a Week, because

revenue from tennis lessons would not be subject' to the percentage lease with the
Town:(Cove exhibit V, Rage 2- 17); WCTM proj.ected, 418, 000 in annual revenue from
tennis lessons (Cove exhibit 28). Such accessory' oommerclai aativltles, however, are
not permitted In the fl-31VIX zoning district.  Section 158, 006 of the Town' s zoning
code defines " commercial use, as "[ a] n activity Involving; the purchase and sale or

exchange of goods, commodltles or services carried out primarily for the purpose of
gaining a profit."   Section 158 127 of the Town'

s zoning code clearly provld$ a that

Y 3aias8, t
33
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J

nlo commercial accessory use -will be permitted -In an li, ot'.tr"tpt.. ,  .  ."   Section

158, 127 does-      sanction commercial accessory. uses " ln a very !jimitad ' supply."
4)  

As pointed out-

above,. residential usos- and zones border. the 13. 8. acres to the north and south ( see
transcript at 1 y5- 17  ).  North of the bordering residential street is burante Park, a
passive" park ( transcript at 15),   Sarasota Bay. Iles to the east•of tha 13. 8 acres.

Cocti' s 86utlque, slow-Intensity aommerclal use on Gulf of Mexico Drive, -and a,

planned fire station- lie to the west of the 13'.8. scras.  Across Gulf of N1Qxlco Drive
from COCo' s are the .Longboat Cove condominiums.  Mr. Levine,. the owner of 3. s

residentially. zoned acres. just south of the Proposed tennis corhplex,, ' testlfled

concerning advarse.' Impacts on his property { see. transcript at 8=74,  742;  Cove

exhibits 25, 38}..  -TMe president of a nine-hamesite- single- family, aevEalapment just
south of the Mr; Levine' s property te'stifled that the noise and Ilghts, would adversely
affect his nalghborhaod  ( transcript at 102).   Mr. Smith; L, onOboat Cave' s expert,

testified that the proposed tenrils . center " is of. a community- wide character and
should, . . be located #n. s high activity area.  The-pr6pos.ed location-uvoeld negatively
Impact the residentlal Press both to the north and to the south" ( transrrlpt at 169),

Mr. Smith further test*lfled that the proposed tennis Complex would generate noise,
glare and otherwise adversely affect

adjoining propertles aril properties, generally' in the district:'  .Certainlythis. It' going to produce nclse'. - With ten courts going, you' r'e going' to,have a lot of n l> 1 enaratwad by this that It not there now.  I lived for
years about. 1, 4OO. feet frQm two courts, and I Gould hear theI Voice$ of
people at•tim600"rid. the blinking of tennis bi(I$. .. That'$ two small=courts.
So yau' r goln  :: to have a lost of noise from this.  Yau' ro goiog to have

7ra81sza.     l
34.
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soms III effects of light, regardless of how carefully It' s
This Is golno' to be a detriment to the surrounding areas because nowthere Is nothing hare:  Twenty feet from these residential areas there Is

going to 46.56 cars parked that are not here now.  And 20 feet frrom theresiden[ ces]  to the. south you' re going to have eight tennis courts.That' s quite edifference. And It' s going to have a negative effect on the
adjoining property" ( transcript at 17 175; saa transcript at 176),

Mr. Smith went on,

I don' t .find the use to be In keeping with the Intent of the 31VIX
012ssiflcation.  Should perhaps be located In the INS claselfication, which
provides for.publlc uses and pubilo parks as a separate distrlct,  I don' t
think this type of. use was Intended to be placed In a district that' s
primarily residential, , . . This' proposal is .lnjecting a major activity use
rlght' lnto the residential pattern of residences to thd.north and the south.I don' t find It to be compatible with- that pattern" ( transcript at 178). .

Mr, Smith concluded, that the proposed tennis canter "[ I] s not Just a pare,,,  it' s not] ust

a recreation area.  It' s an active- sport facility for tennis with commercial
application, . . .[ it Is]- inappropriate for this site" ( transcript at 181).

of-Co . I 348 So, 2d 13, 18 ( Fla. 3rd DCA

1977),, cart, denied, 388 S6, 2d 128 ( Fla, 19781, Is controlling.  There, Dade County

had granted an unusual use permit, Dade County' s equivalent to a specie) exception,
for a 160- family tennis club In a resedential zone.  - The club would consist of a

swimming pool and eight tennis courts.  The Third District quashed the grant even
though the proposal there would have no lights.   The Third District held;  " it is

apparent what.the appilcant attempted to do, with all.candor, was to organize a tennis
club for profit. , , , 11e ardless of Its nomenclature, the impact of such a request, If

granted, would have Been totally out of character with the.nelohborhood, and In effect
amounted to a rezoning of the property. , , . The club expected to heve 160 family

T1351828. 1
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professionals, sales at a - pro shop and,  by Its very nature, would have generated
traffic,  noise and activity,  which are not oompatlble- to an 6cWUslv6 one-acrs
residential area, ,  . .:"   

Certainly, the competent substantial evidepce at the public
hearing Indicates. that .Lowjj .applies here,  and the spociel exception should be
quashed.

t6}      Adverse mna Man Qrorlart14 61jueetr j areL•  Mr, Levine,
i

the owner' of-the 155-
residontlally- zoned acres- to the:.immedlate south of the south

Ansel trect, testifled: that " 111f you' ve Oot-ten' tennis courts.,a faw yards away. from
your house, flood lit,-people playing. 14 hours a day running around,:# hays something
dlffergnt from an open woodland area;  and ' certainly would affebt the prop.orty
values, , , " ( transcript at 71), Mrr Klinget; the president of a 6ine- 110;me8.1te residential

development lust south. of the 13, 8 acres, similarly testified that the tennis cornpiex
would dlminish his property values.( transcrlpt at 102)-, Mr, Smith, Longboat Cove' s

expert, testified that the proposed tennis Center" certainly.wlll.affsct property values"
and " w111 ' make [ nparbyJ lots much less desirable te, bu1ld a sin' le= emily i'esldancs"

L

transcript at 179- 180);  Mr, Smith further, testlfled that the proposed tennis center

would be damaging tolwhq'boat Coval because of the nolss, the light, the traffic and
the change In use th4' t!s there.  i think that definitely would -be a damage to them"
itransdrlp at 1821,

6)     h qod       : Tbyyn

The Town' s comrehenslve plan projects: a -dema,nd for three publicly-supplied
tennis courts through 7998 ( open space and, recreatio'n element at 1- 6),  The demand

Ti' 96, 5 8. 1 36
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based upon the Town's projected seasonal-hlch populationof approxlrriately23,600 future
land use plan at 23) and the Town's standard of one publicly, sUppllad tennis court
per 8,000 persons ( oQen space and recreation element at 1 6) 0ilven that the F .

Town

already had one or two publicly sulplled tennis courts, the deflcltthrough1gas would, 

at most, be one or two tennis courts town-wide (sae trarrsCfipt :jt 143, 172). A

ton- court complex is out of scale with the Town's needs, and certalniY out of scale with.
the nelghbor. iood' s needs,  As Mr, Smith, the expert; put it, "tan tennis courts are

simply not needed. . ,, certainly not from a nelghl arhood standpolrit;, . . .There is no

neighborhood need demonstrated toput an.acilve Intense commercial center with commerclal
ImplIcations in this area. 'And I think It's been pointed out v+rlth regard to the

expressed needs of the Town In your adopted Comprehensive PIan, it doesn' t Warrant

the project, there either" .(transcript at 179- 180).WHEREFORE, 

this Court should quash the P and Z,Board's grant of the special exception. 
The p and Z Board has denied Longboat Cove procedural due process, the grant

of the special exception departs from'the essential requirements of law, and no competent

substantial avI'denca suppa,rtstl,e grant of the° speclal ' exception. Respectfully

submitted, Uonald

E,.Homke Florida
Bar' No: 308057 CARLTON
FIELD SWARD EMMANUEL SMITH & 

CUTLER,-?. A.post
Office Box 3239 Tampa, 
Florida" 336018.
1) z23- 7000. Attorney; 
for PetitionerT/

961929. 1 7
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Should you have any questions,   please do not hesitate to

contact me.

Sincere)  ,

David P.  Persson

DPP: awgl28

Enclosures
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BEFORE THE TOWN OF LONGBOAT KEY,  FLORIDA

PLANNING AND ZONING BOARD
FOR THE TOWN OF LONGBOAT KEY,  FLORIDA

LONGBOAT COVE CONDOMINIUM

ASSOCIATION,   INC.

Plaintiff/ Petitioner,

VS .

TOWN OF LONGBOAT KEY,  FLORIDA and

PLANNING AND ZONING BOARD,

TOWN OF LONGBOAT KEY,

Defendants/ Respondents .

RESPONSE TO VERIFIED COMPLAINT

Defendants,  the TOWN OF LONGBOAT KEY,  FLORIDA and PLANNING AND

ZONING BOARD,     TOWN OF LONGBOAT KEY,    by and through their

undersigned counsel,   respond to the Verified Complaint filed with

the TOWN on April 20,   1995 as follows:

1 .      Defendants initially respond by stating that the

verification of the Verified Complaint is inadequate and legally

insufficient because it is not made by the  " complaining party" ,  as

required by   § 163 . 3215,   and further because the verification is

qualified in that it only provides that the facts set forth in the

Verified Complaint are true   " . .to the best of   [ the signatory' s ]

knowledge and belief" ,  which qualification and equivocation renders

the verification legally insufficient and the Verified Complaint

improper and inadequate.

2 .       However,  in the event it is subsequently determined that

the Verified Complaint was properly verified,  Defendants respond by

stating that they have reviewed the Complaint,   the Comprehensive



Plan,   and the record of the proceedings in this matter and have

determined that the verified Complaint is without merit and that

the special exception is consistent with the TOWN' s Comprehensive

Plan.

ARRY LEWIS,  A.

Florida Bar No.   0785784

Davis,  Persson,  Smith & Darnell

2033 Main Street

Suite 406

Sarasota,  Florida 34237

813 )   365- 4950

CERTIFICATE OF SERVICE

I hereby certify that a true and correct copy of the foregoing

was served via fax and U. S .  Mail to Donald Hemke,   P . O.   Box 3239 ,

r

Tampa,   Florida 33601 this   /   day of April,   1995 .

tarry Lewis,     r.



BEFORE THE TOWN OF LONGBOAT KEY, FLORIDA
PLANNING AND ZONING BOARD

FOR THE TOWN OF LONGBOAT KEY, FLORIDA

LONGBOAT COVE CONDOMINIUM

ASSOCIATION, INC., a Florida

non- profit corporation,

Plaintiff/ Petitioner,

VS.      CASE NO.

TOWN OF LONGBOAT KEY, FLORIDA,

a municipal corporation, and

PLANNING AND ZONING BOARD,

TOWN OF LONGBOAT KEY,

Defendants/ Respondents.

VERIFIED COMPLAINT

Plaintiff/ petitioner, Longboat Cove Condominium Association, Inc. (" Longboat

Cove"),   by its undersigned attorneys,   files this verified complaint against

defendants/ respondents, Town of Longboat Key, Florida (" the Town"), and Planning

and Zoning Board (" P and Z Board"), Town of Longboat Key, and says:

1 .       This is a verified complaint pursuant to Florida Statutes 163. 3215 to

prevent the P and Z Board and Town from taking any action on a development order

which materially alters the use or density or intensity of use on a particular piece of

property that is not consistent with the Town' s comprehensive plan adopted under

Florida Statutes, Chapter 163, Part II.

2.       Longboat Cove is an aggrieved or adversely affected party within Florida

Statutes 163. 3215 and applicable Florida common law.  Longboat Cove is a 26- unit

residential condominium across Gulf of Mexico Drive from 13. 8 undeveloped acres



that the Town proposes to convert into a commercially- operated,  tennis center

consisting of 10 tennis courts, 50 parking spaces, restrooms and showers, offices,

and a tennis observation deck that will operate 14 hours a day, seven days a week.

Further,  Longboat Cove actively opposed the Town' s application for the special

exception and presented substantial competent evidence to the P and Z Board in

opposition to the Town' s application for the special exception. Finally, Longboat Cove

is uniquely located within the community in relation to the proposed tennis center in

that Longboat Cove is located within 500 feet of the proposed tennis center and a

significant portion of the daily traffic,  noise,  lights and adverse impact will occur

within its neighborhood. Therefore, Longboat Cove will suffer special damages unique

from the balance of the community and will be adversely affected if the tennis center

were constructed. and . operated.

3.       The Town has delegated final quasi- judicial decisionmaking authority on

special exceptions, such as is involved here, to the P and Z Board.

4.       On February 24,  1995, the Town applied for a special exception to

construct the tennis center on approximately 14 acres designated as RM- 3MX,

Medium Density/ Mixed Residential," in the Town' s comprehensive plan and zoned

R- 3MX, " Low- Medium- Density Mixed Residential District."

5.       On March 14, 1995, the Town' s planning, zoning and building director

opined, in a one- sentence conclusion, that the application complies " will all elements

of the Town Comprehensive Plan."  The director' s recommendation failed to address

many of the applicable policies and standards in the comprehensive plan, including,
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but not limited to, those policies and standards noted in paragraphs 9 through 12

below.

6.       On March 21,  1995, the P and Z Board held a public hearing on the

Town' s application for special exception.  The Town' s planning, zoning and building

director spoke,  but again only concluded that the application complied with the

comprehensive plan.   Among those speaking in opposition to the application were

Longboat Cove representatives Judson Pearl, Donald E. Hemke and Martin Smith. The

P and Z Board also received into evidence 46 exhibits from Longboat Cove.  Longboat

Cove presented competent, substantial and unrebutted evidence that the tennis center

would violate and was inconsistent with the Town' s comprehensive plan.  Despite the

overwhelming evidence that the tennis center would not be consistent with the

Town' s comprehensive plan but with one commissioner noting that " he hoped for the

best," the P and Z Board approved 7- 0 a special exception for the tennis center.

7.       The special exception is a development order,  as defined in Florida

Statutes 163. 3164.  Section 163. 3164(6) defines " development order" as " any order

granting.  .  . an application for a development permit," and section 163. 3164( 7), in

turn, defines " development permit" as including any special exception.

8.       On June 5,   1989,   the Town Commission adopted the Town' s

comprehensive plan (" comprehensive plan"). The comprehensive plan consists of nine

elements, including a future land use plan, a conservation and coastal management

plan, a recreation and open space plan, and a capital improvements plan.
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9.       The future land use element provides that it must be " definitive enough

to plan and program facilities to meet the needs of the particular community."  The

comprehensive plan defines " open space" land use as including lands " for recreational

and open space purposes,   including.   .   . public recreation facilities."      The

comprehensive plan defines the " residential multifamily" land use as " land used for

residential purposes."   The comprehensive plan defines  " commercial"  land use as

land used for retail; trade, offices,  .  .  . service outlets,  .  .  . and specialty shops,"

including zoning code classifications 01, office institutional.  The comprehensive plan

defines " public" land use as including " public buildings and grounds." The future land

use map designates the 13. 8 acres as RM- 3MX, " Residential Medium Density/ Mixed

Residential, 3 dwelling units per acre."   The future land use element provides that

p] ublic facilities for current and future populations are deemed adequate and no

additional acreage is required."  The future land use element indicates that " passive

recreation areas" are the most appropriate use for lands designated as " open space,"

that low to medium density residential is most appropriate for lands designated as RM-

3, that offices and institutional uses are most appropriate for lands designated as 01,

and that public and semi- public facilities are most appropriate for lands designated as

INS. The future land use element further provides that public facilities " will be located

to best. . . minimize impacts on the natural environment."

10.     The recreation and open space element of the comprehensive plan

provides "[ t]he active recreation facilities on the key are exclusively provided through

private means" and that " Nennis courts are in abundant supply. . . ."  The recreation
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and open space element goes on to provide that "[ plublic provision of recreation/ open

space facilities on Longboat Key is entirely resource- based," such as providing sites

and facilities for picnicking, hiking, hunting, water sports, fishing or simple enjoyment

of nature.  The recreation and open space element goes on to provide that " activity-

based recreation sites and facilities on Longboat Key are provided by the private sector

in the form of [ tennis]."  The recreation and open space plan further noted that tennis

was available at the LBK recreation center.  Table 3, the existing open space master

plan inventory, listed the 13. 8 acres ( which are part of the 5450- 5490 Blocks GMD)

as " nature study/ conservation."  The recreation and open space element establishes

a recreation standard of one privately supplied court per 5, 000 persons and one

publicly supplied tennis court per 8, 000 persons. Thus, the recreation and open space

plan reflects no need for more privately supplied tennis courts given that.the Town has

140 privately supplied courts but only needs five courts through 1998, and reflects

no need for publicly supplied courts given that the Town will have three publicly

supplied courts and needs only three publicly supplied courts through 1998.

Recreation policy 1 . 1 . 8 provides that the Longboat Key recreation center would be

considered " as the primary recreation/ activity focus for public recreation."

11 .     The capital improvements element of the comprehensive plan lists one

tennis court at an estimated cost of $ 24, 000 as necessary through 1995.  The capital

improvements element also lists the level of service as one public tennis court per

8, 000 persons and one private tennis court per 5, 000 residents.   The five- year

schedule of improvements lists one tennis court, at an estimated cost of $ 24, 000.
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12.     The conservation and coastal management element of the comprehensive

plan notes that the Town  " is considered an urban setting with limited natural

ecosystems remaining." Conservation and coastal management policy 1 . 1 . 1 provides

that In]o development activity shall be allowed in a wetland area unless competent

evidence indicates that 1) dominant vegetation is no longer comprised of wetland

types; and 2) the water regime has been permanently altered naturally or artificially

in a manner to preclude its associated watershed areas from functioning as wetlands."

13.     The special exception is inconsistent with,   and violates,   the

comprehensive plan in that, inter alia:

a)      The comprehensive plan lists the 13. 8 acres as'  " nature

study/ conservation" on the open space master plan inventory.

b)      The comprehensive plan indicates that the Town' s island character

depends upon protection and appropriate use of its natural

resources, such as the 13. 8 acres.

c)      The comprehensive plan indicates that the Town needs, at most,

two additional publicly-supplied tennis courts through 1998.

d)      The comprehensive plan indicates that any additional tennis courts

should be constructed at the Town youth center,  " the primary

focus for public recreation" in the Town, rather than on the 13. 8

acres.

e)      The comprehensive plan indicates that private interests,  rather

than the Town, are to supply recreation in the Town.
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f)       The comprehensive plan indicates that Town facilities should be

located to minimize impacts upon the natural environment.

g)      The comprehensive plan indicates that R3- MX lands are  " for

residential purposes," rather than high- intensity commercialized

recreation; the comprehensive plan indicates that high intensity

public parks are appropriate for lands designated as institutional or

commercial.

h)      The comprehensive plan indicates that no development should. be

permitted which would adversely affect wetlands.

14.     All conditions precedent to the relief herein demanded have occurred or

have been performed.

Wherefore, Longboat Cove prays that the Board and the Town declare that the

special exception is inconsistent with and violates the comprehensive plan.

Respectfully submitted,

Donald E. Hemke

Florida Bar No. 305057

CARLTON FIELDS WARD EMMANUEL

SMITH & CUTLER, P. A.

Post Office Box 3239

Tampa, Florida 33601

813) 223- 7000

Attorneys for Plaintiff/ Petitioner
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VERIFICATION

STATE OF FLORIDA

COUNTY OF HILLSBOROUGH

BEFORE ME, the undersigned authority, personally appeared Donald E., Hemke,

who after being duly sworn, deposes and says that he is the authorized representative

of Longboat Cove, the plaintiff/ petitioner in the above styled cause, and that the facts

set forth therein are true to the best of his knowledge and belief.

Witness my hand and official seal in the county and state last aforesaid, this

20th day of April, 1995.

O

Tammy L.   tanton

Notary Public, State of Florida
NOTARIAL SEAL)

Commission Expiration Date)

AR.
rF TAMW L. STANTON

MY COMMISSION/(  427006
o

r

EXPIRES: January 9. 1999
Bonded Ttuu Notary Public Un" WtWa
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